
From: Carr, Brian
To: Selman, Russell B.
Subject: Fw: Revised order draft
Date: Tuesday, December 22, 2015 9:26:11 AM
Attachments: EPA Letter re RH034 Tank Order to NYC 12 21 15.pdf

Opinion.01-15-2015.pdf
EPA Draft Order to NYC 12-21-15.docx

Russ,

FYI, the attached documents were sent to NYC yesterday.

If I don't speak to you, have a good holiday.

regards,
Brian E. Carr
Assistant Regional Counsel
United States Environmental Protection Agency
Region 2
Office of Regional Counsel
290 Broadway, 17th Floor
New York, NY 10007
212-637-3170 phone
212-637-3104 fax
carr.brian@epa.gov

Brian E. Carr
Assistant Regional Counsel
United States Environmental Protection Agency
Region 2
Office of Regional Counsel
290 Broadway, 17th Floor
New York, NY 10007
212-637-3170 phone
212-637-3104 fax
carr.brian@epa.gov

From: Carr, Brian
Sent: Monday, December 21, 2015 5:38 PM
To: King, Christopher (Law)
Cc: Robert D. Fox - Manko, Gold, Katcher & Fox, LLP (rfox@mgkflaw.com)
Subject: Revised order draft
Chris and Rob,
Please see the attached.
One thing EPA has not done is fix the paragraph cross-references – I’ll do that before our
 meeting. I may have missed a typo or two also.
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       UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


         REGION II 


    290 BROADWAY 


   NEW YORK, NEW YORK 10007-1866 


 


 


 


Via Electronic Mail 


 


December 21, 2015 


 


Christopher King  


Senior Counsel, Environmental Law 


New York City Law Department  


Office of the Corporation Counsel 


100 Church Street 


New York, NY 10007 


 


Re:   Gowanus Canal Superfund Site Remedial Design Settlement Agreement  


 


Dear Mr. King, 


 


As you know, at the last meeting between the City of New York (“City”) and the U.S. 


Environmental Protection Agency (“EPA”) regarding the draft Settlement Agreement and 


Settlement Agreement on Consent for Remedial Design, Removal Action and Cost Recovery 


(“Settlement Agreement”) for the RH-034 CSO retention tank, EPA indicated it would provide a 


revised Settlement Agreement draft to the City, which is enclosed.   


 


In advance of our next meeting on December 29, 2015 this letter outlines some of the key 


revisions EPA has made to the Settlement Agreement, as well as our position on those threshold 


issues that, from EPA’s perspective, remain to be resolved.   


 


Changes to the Draft Settlement Agreement  


 


As you will see in the revised draft Settlement Agreement, EPA has modified the following 


areas: 


 


Selection of the Canal-side Property:   EPA has included language in the Settlement Agreement 


indicating that the CERCLA Settlement Agreement provides that the City shall acquire the 


Canal-side Property for the purpose of constructing the RH-034 tank, subject to certain 


conditions.  EPA has eliminated language regarding its concerns with the Canal-side Property 


and preference for the Park Property.  EPA has also made conforming changes in the Work 


section and the phrasing in the event of a future change of the selected site for this same purpose.    
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Dispute Resolution:  EPA has included language expanding the bases for dispute resolution to 


include the 65% design report and an EPA decision to switch tank locations.  In light of the 


City’s November 10, 2015 submittal of the preliminary (30%) RD report for the Park Property 


under the EPA Administrative Order issued to the City on May 28, 2014, Index Number 


CERCLA-02-2014-2019 (the “RD UAO”), a report which the City was required to submit on 


June 30, 2015, as well as other information recently provided by the City, EPA anticipates 


holding a technical meeting with the City in early January to provide comments regarding the 


City’s tank design.  EPA’s comments will need to be incorporated into the 30% design report 


and will not be eligible for dispute resolution under the Settlement Agreement. 


 


Force Majeure:  Consistent with our last meeting discussions, EPA has shortened the force 


majeure exclusions clauses regarding comptroller approval and the enumeration of city entities 


which could be viewed as related to the City’s Uniform Land Use Review Procedures 


(“ULURP”).  EPA also eliminated the provision relating to failure to timely obtain access for any 


properties other than the Canal-side Property.  As discussed further below, this change is being 


made because access needed for other properties, including any staging area, will be achieved 


under the “best efforts” standard in Section XI of the draft Settlement Agreement.  Under the 


draft Settlement Agreement provisions for access, EPA is prepared to take steps to obtain access 


or title, including for a staging area, if the City cannot after exercising best efforts. 


 


Settlement Agreement Schedule:  As requested, EPA is willing to allow the City an additional 


month to get comptroller approval for execution of the Settlement Agreement, but EPA has not 


made further changes to its original schedule.  The anticipated technical meeting between EPA 


and the City, as well as EPA’s preliminary design comments, noted above, will likely result in 


refinements to the design submission portion of the schedule. 


 


The draft Settlement Agreement includes notations regarding EPA’s responses to various of the 


City’s suggested changes.  In areas where the City made changes to EPA’s draft Settlement 


Agreement and EPA has not included the requested changes, in general the issue was either 


addressed during our last discussions or EPA has determined that it is not prepared to make such 


a change, typically because EPA’s language is model language for which there is no site-specific 


reason to modify the terms. 


 


Unresolved Threshold Issues  


 


EPA continues to have substantial concerns regarding a number of key issues that at the outset 


EPA identified to the City as required conditions for entering into the Settlement Agreement.  


These conditions stem from EPA’s analysis that the use of the City’s preferred tank location, the 


Canal-side Property, carries with it risks in the form of increased costs, technical 


implementability concerns, legal challenges, and delays in implementing the Site cleanup, risks 


which the City should bear.     


 


Removal Action at Parcel VII 


 


It has long been EPA’s understanding that NYSDEC believes the Parcel VII sampling results 


indicate that coal tar is primarily present at depth, beneath petroleum contamination, which is not 
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attributable to National Grid and may be subject to the CERCLA petroleum exclusion.  Based on 


EPA’s recent discussions with NYSDEC, this remains the case. 


 


As a result, EPA’s technical comments to the City, both verbally and in writing, regarding its 


ranking of the two potential RH-034 tank locations under the UAO included a direction to the 


City to differentiate between soil cleanup and excavation work (and attendant costs) that the City 


would perform versus costs for excavation performed by National Grid as part of the former 


Fulton MGP cleanup.  EPA had also previously noted to the City that it would be more difficult 


and more expensive to coordinate two separate parties excavating at the adjoining parcels. 


 


The City’s recent written response to EPA’s last two comments on this issue has been that soil 


cleanup costs regardless of who is performing should be considered in ranking the two potential 


locations (the Park Property and the Canal-side Property), because someone will have to pay for 


it, and the City therefore declined to modify its draft siting report.  See DEP’s October 22, 2015 


Response to EPA’s May 7 and October 8, 2015 comments.  As a result of these and other 


differences, EPA has not yet approved the City’s September 30, 2014 draft tank site screening 


report, nor the City’s June 30, 2015 draft Facility Site Recommendation report.   


 


In recognition of the risk, created by the City’s preference for the Canal-side Property, that the 


City will have to pay for cleanup of some or all of Parcel VII and deal with the necessary 


coordination with National Grid, EPA’s negotiation conditions required that the City perform a 


removal action at Parcel VII unless National Grid is ordered to do so.  EPA’s opening draft of 


the Settlement Agreement incorporated this condition.   


 


Despite this, at our November 13 meeting on the draft Settlement Agreement, the City suggested 


that EPA had previously assured the City that National Grid would be responsible for excavating 


the City’s tank hole at either location.  EPA’s prior technical comments indicate otherwise.  The 


City also stated that having two parties digging separately with separate contractors in the same 


area for the tank is clearly inefficient, costly and impractical.  This was the point of EPA’s prior 


technical comments, which the City has to date declined to address.    


 


Following our November 13, 2015 meeting, the City submitted proposed comments on the 


Settlement Agreement on November 30, 2015, including this issue.  The City’s comments, 


however, placed responsibility for the Parcel VII removal action on National Grid.  National 


Grid may not consent to an order with EPA for such work, particularly since there are potential 


issue related to the petroleum exclusion.  Because this implicates EPA’s enforcement authority 


relative to National Grid, the City’s approach would shift the risk of delays associated with using 


the Canal-side Property to EPA, which EPA cannot accept.  For these and other reasons, the City 


must either commit to cleanup all of Parcel VII or reach a separate agreement with National 


Grid. 


 


At our December 4, 2015 meeting, the phrase “pay, perform or participate” was discussed as a 


way to address the City’s request.  The City also suggested that EPA could issue a determination 


of each party’s share following the Pre-Design Investigation (“PDI”).  EPA was advised two 


weeks ago by NYSDEC that NYSDEC has directed National Grid to submit a PDI plan for 


Parcel VII.  While this may provide further information some months from now, the PDI is 
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unlikely to provide sufficient data for a complete estimate of waste volume shares.  Cost shares 


would also be needed for the complicated design and engineering aspects of handing off a 


cleanup mid-stream, and liability issues related to implementing a complex cleanup would need 


to be addressed.  


 


The word “participate” is not useful in addressing the options for how the City should fulfill its 


obligations for cleaning up Parcel VII.  Instead, the revised draft Settlement Agreement states 


that the City must “pay for or perform” any removal action work at Parcel VII which National 


Grid is not required by NYSDEC or EPA to perform, and the City must coordinate and cooperate 


with any removal action work which National Grid agrees to, or is directed to, perform.  This 


phrasing is intended to allow the City more flexibility in negotiating an arrangement with 


National Grid while remaining consistent with the original requirement that the City must 


address this risk.  EPA intends to discuss with NYSDEC possible arrangements for reviewing the 


PDI data and determining the extent of coal tar-related excavation that National Grid would be 


required to perform. 


 


EPA believes it is important to collectively discuss Parcel VII with the City and National Grid.  


National Grid has confirmed its availability to attend a portion of our upcoming December 29, 


2015 meeting.  We assume that the City is amenable to this proposal in order to advance a 


possible resolution of this key issue. 


 


Eminent Domain Procedure Law and CERCLA  


 


At our December 10, 2015 meeting, the City asked EPA to provide its analysis of the 


relationship between the New York State Eminent Domain Procedure Law (“EDPL”) and the 


Superfund law in the context of requested changes to the draft Settlement Agreement.  The City 


has requested language in paragraphs 3, 7, 36 and 77 of the draft Settlement Agreement that 


provides for EPA to direct the City to acquire the Canal-side Property and Parcel I, the Eastern 


Effects movie studio, as well as language that evinces EPA’s agreement that such acquisition is 


exempt from the State Environmental Quality Review Act (“SEQRA”) and its City counterpart 


CEQR, as well as ULURP pursuant to CERCLA. 


 


EPA has indicated to the City that CERCLA can preempt, for purposes of selecting sites for 


CERCLA response actions, SEQRA, CEQR, ULURP, and New York law regarding alienation of 


parkland.  However, we are concerned about whether a court would agree that CERCLA 


preempts the procedural requirements of EDPL, which include compliance with CEQR and 


ULURP, when the City uses its eminent domain authority. 


 


It is a well-settled area of the law that the siting and construction of facilities for a CERCLA 


remedy are controlled by various federal legal authorities which alter or supersede other federal, 


state and local legal requirements.  These authorities are necessary to expedite cleanups by 


preventing administrative delays and state and local conflict of laws.  As summarized briefly 


below, these authorities include both statutory and judicial case law such as the CERCLA 


Section 121(e)(1) CERCLA permit exemption, 42 U.S.C. § 9621(e)(1), the National 


Environmental Policy Act (“NEPA”) exemption, and the federal preemption doctrine.   
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Under the CERCLA permit exemption, a CERCLA response action need only comply with the 


substantive, but not procedural, requirements of applicable environmental laws. CERCLA 


Section 121(e) states:  “No Federal, State, or local permit shall be required for the portion of any 


removal or remedial action conducted entirely onsite, where such remedial action is selected and 


carried out in compliance with this section.” 


 


Regarding NEPA, EPA’s “Notice of Policy and Procedures for Voluntary Preparation of 


National Environmental Policy Act (NEPA) Documents” (63 Federal Register 209, page 58045) 


states in the Statement of Policy section: “EPA is also exempted from the procedural 


requirements of environmental laws, including NEPA, for Comprehensive Environmental 


Response, Compensation and Liability Act (CERCLA) response actions. Courts also consistently 


have recognized that EPA procedures or environmental reviews under enabling legislation are 


functionally equivalent to the NEPA process and thus exempt from the procedural requirements 


of NEPA.”  


Several federal cases establish that CERCLA as a federal law preempts certain legal provisions 


which are contrary to the authority Congress vested in EPA to implement CERCLA.  In U.S. v. 


City and County of Denver, 100 F.3d 1509 (10th Cir. 1996), the court ruled that Denver’s local 


zoning laws were deemed preempted by CERCLA when the city tried to use them to halt on-site 


remediation of a Superfund site.  In State of New Jersey v. Gloucester, 2005 U.S. Dist. LEXIS 


9061 (May 2005), the court ruled that a state statute affecting discharges was preempted by federal 


law. 


 


Here, the City asserts that CERCLA preempts the CEQR and ULURP provisions of the 


EDPL. As you are aware, EPA has not taken a position on the interplay of CERCLA and 


eminent domain because EPA had previously assumed the use of City property for the tank 


portion of the Site remedy.   


We do not believe the legal analysis for the taking of property under eminent domain is the same 


as implementing a CERCLA remedy.  In essence, constitutional issues like taking private 


property for public use will likely receive a far higher level of judicial scrutiny than remedy 


implementation.  


 


Congress addressed the relationship between CERCLA and federal eminent domain law in 


Section 104(j), which, on its face, shows no indication of an intent to preempt takings law with 


CERCLA.  To effectuate eminent domain for a CERCLA remedy, EPA must comply with all of 


the legal requirements set forth in the various applicable laws, including the Uniform Relocation 


Assistance and Real Property Acquisition Policies Act of 1970, as amended, 42 U.S.C §4601, et 


seq. 


 


Based on our informal consultation with the U.S. Department of Justice, the case law most 


closely on point appears to be a recent New Jersey federal district court case involving the state 


and the U.S. Army Corps of Engineers.  In Margate City v. U.S. Army Corps of Engineers, 1:14-


CV-07303-RMB-JS (slip opinion, attached), New Jersey issued executive orders in an effort to 


circumvent the public use finding procedures of state eminent domain law in order to obtain 


federal beach restoration.  The court ruled that the Takings Clause of the Fifth Amendment, 


made applicable to the States through the Fourteenth Amendment, precluded the state from 
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ordering the taking of property without following the due process provided by state eminent 


domain law:  


 


Defendants sidestep Plaintiffs’ due process claim and focus instead on compensation, 


repeating the mantra that Plaintiffs will be fully compensated in a later condemnation 


proceeding. As discussed below, Defendants’ reliance on the compensation prong of the 


Takings Clause is misplaced.  Id. at 14-15. 


 


…The Second Circuit’s decision in Brody is instructive. Much like Defendants here, the 


municipality in Brody argued that the adjudicative nature of a just compensation 


determination triggered the full panoply of due process rights. The public use 


determination, the municipality argued, was essentially a legislative decision not subject 


to the requirements of due process. The Second Circuit disagreed, explaining that the 


issue is whether due process attaches to a proceeding established to allow aggrieved 


persons to assert a constitutionally prescribed limitation on a legislative action, i.e., the 


review procedure for challenging a public use determination made pursuant to New 


York’s Eminent Domain Procedure Law. Although the municipality argued that its 


almost unfettered ability to make a public use determination rendered the procedures for 


challenging such determination immune from due process constraints, the Second 


Circuit disagreed. Such argument, it held, is contrary to the long-settled rule that “at a 


minimum,...persons forced to settle their claims of right and duty through the judicial 


process must be given a meaningful opportunity to be heard.” (quoting Boddie v. 


Connecticut, 401 U.S. 371 (1971)).  Id. at 16. 


 


It is our understanding that the EDPL requires a review of the specific property to be acquired, 


and not a generalized assessment, as part of the public use review, which includes the “hard 


look” required under CEQR.  We note that the Gowanus ROD did not include an evaluation of 


the use of the Canal-side Property for the RH-034 tank location.   


 


As a result, we believe that if the City were to be in litigation over its taking of the Canal-side 


Property, there is a strong potential for a state court judge to rule that CERCLA does not preempt 


state takings law, and that the City must comply with the EDPL.  This would further impact the 


design and cleanup schedule for this Site.  We believe that a court could also conclude that if 


EPA wants to take property under CERCLA it must use federal eminent domain authorities, 


rather than have the City use the EDPL.  As you are aware, however, EPA has indicated that it 


does not intend to exercise federal eminent domain with respect to the Canal-side Property. 


 


When I spoke with you about the takings issues several months ago, you indicated that the City 


was not sure how the Canal-side Property acquisition would work under the EDPL, and that 


federal eminent domain may be needed.  Several weeks later, the City indicated a different 


viewpoint in a meeting with EPA, that the process should involve the City’s use of eminent 


domain which could be accelerated through CERCLA exemptions.     


 


Although the City has proposed to change the Settlement Agreement to state that EPA would 


intervene on its behalf in litigation challenging the taking, as we discussed at our last meeting:  


1) we are concerned about negative precedent regarding our CERCLA authorities if we took 
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such a position, 2) the U.S. Department of Justice will not formally opine in advance of an actual 


controversy, and 3) EPA is willing to reserve its rights to advocate on behalf of the City.  As a 


result, we have changed the language that the City proposed to reflect that EPA believes the City 


must assume the risks of its position regarding the process for taking of private property. 


On a related matter, EPA’s initial draft of the Settlement Agreement included an exclusion from 


force majeure claims by the City for delays due to eminent domain litigation.  This exclusion was, 


again, among EPA’s negotiation conditions.  The City has proposed to remove this provision from 


the draft Settlement Agreement, citing uncertainty.  The City suggested at our last meeting that 


“best efforts” is the controlling standard.  Best efforts is not the applicable standard, in our view.  


Rather, the City is committing to achieve a result within a set time. 


 


Regarding that time, EPA provided a draft schedule requiring the City to conclude any litigation 


within 2 years after its Condemnation Determination and Finding, the likely scenario advanced by 


the City.  EPA does not wish to risk any potential cleanup delays beyond that time period.  EPA 


based this timeframe on the prior City presentations.  Although the City has proposed increasing 


this timeframe, the allotted time period is important in Settlement Agreement to prevent 


recontamination of dredged areas. 


 


The City request for additional time to complete its eminent domain process along with its 


proposed force majeure edits would potentially allow an indeterminate number of years for the 


acquisition process (thus also delaying the cleanup of those parcels after acquisition).  As EPA has 


noted in our discussions, if it appears that the City is close to completing its acquisition at the end 


of the two years, the draft Settlement Agreement does allows EPA to potentially extend the 


schedule.   


 


Selection of a Staging Area 


 


The City would like EPA to direct it to use a specific property for the staging area for the tank 


construction.  EPA is not currently prepared to select the staging area prior to finalizing the 


Settlement Agreement.  The City has not yet provided any documents to EPA to support making 


such a selection.  At our last meeting, the City offered to provide a technical document 


supporting its position that Parcel 1, the Eastern Effects movie studio, is the appropriate staging 


area.  EPA will review that upon receipt. 


 


Presently, EPA understands that there are commercially available, workable and considerably 


less expensive lease or sale options than the movie studio.  EPA believes that this issue is not on 


the same critical path as the tank location.  National Grid will require a staging area for any 


cleanup work it will perform for the Park Property, which EPA expects may be in advance of the 


City’s acquisition of the Canal-side Property.  We encourage the City to work with National Grid 


to take over any National Grid staging area.  EPA also believes that the cleanup, tank design and 


tank construction can be accomplished in a shorter time than the City has projected, for reasons 


we expect to discuss in the upcoming technical session.  As a result, we also believe that a lease 


rather than a fee acquisition may be possible.  Because no decision has yet been made, the draft 


Settlement Agreement reflects EPA’s willingness assist in this portion of the access and 


acquisition process after the City’s use of best efforts. 


 







 


8 


 


Oversight Cost Reimbursement 


 


As a condition to negotiation, EPA is requiring the City to reimburse EPA’s RD oversights costs 


relating to that part of the RD being performed by the City, regardless of the enforcement 


instrument.  For expediency, EPA has agreed with the City’s preference to only convert part of 


the RD UAO issued to the City.  However, EPA believes that it is necessary and appropriate for 


the City to reimburse all of EPA’s City-related RD oversight costs in this Settlement Agreement.  


The City has proposed to remove this provision from the draft Settlement Agreement.  At our 


last meeting, EPA indicated, among other things, that EPA should not lose out financially based 


on agreeing to this unusual bifurcation and that it would be impractical and more costly to 


separately parse the cost of reviewing the many design elements that are common to both CSO 


retention tanks, which would be under separate orders.  Consequently, we have not agreed to this 


change in the Settlement Agreement.     


 


Challenges to the ROD 


 


EPA’s negotiation conditions included requiring the City to waive any challenges to the September 


2013 ROD.  Although the City expressed concern about this condition from the outset, it remains 


a threshold condition for EPA.  This is true for a number of reasons. 


 


The Gowanus Canal Superfund Site is a nationally significant matter, and a settlement 


memorializing the City‘s preferred tank location carries with it potentially precedential effect.  The 


City has requested that EPA convert the bulk of the UAO into a consent order, something EPA 


rarely does.  Such a conversion is made all the more unusual given the fact that the City has not 


complied fully with the UAO.   


 


The City has stated on numerous occasions to the public and EPA that the City is committed to 


constructing the CSO retention tanks, noting that its opposition to the ROD was tied to the prior 


administration.  Despite the City’s public affirmations, during our Settlement Agreement 


negotiations, the City has expressed its desire to reserve its right to challenge EPA’s selection of 


the Remedial Goals (“RGs”) which set the limit for re-contamination of the Canal and are, in turn, 


a major basis for EPA requiring the construction of retention tanks. 


 


Although EPA is confident that the City would be unsuccessful were it to challenge the ROD, 


particularly given the City’s extensive involvement during the development of the ROD, it would 


be imprudent for EPA to fail to resolve a low risk City challenge that could nonetheless 


significantly delay the project while increasing costs.  In response to the City’s own timing 


concerns, EPA publicly committed to expediting the cleanup of this Site, a commitment which the 


public, including property owners and redevelopers along the Canal who are investing millions in 


related cleanups, is relying on.   


 


Finally, and most importantly, EPA has yet to approve the City’s preliminary RD and siting 


recommendation reports in part because they include estimated CSO retention tank-related costs 


that are significantly greater than EPA’s ROD estimate.  The City’s estimates are, in fact, greater 


than the entire estimated cost of the ROD.  EPA disagrees with the City’s proposed tank design 


approach and the associated cost estimates.   
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EPA’s standard model waiver language for a consent order would prevent the City from 


challenging the work under that order, which in this case would EPA’s decision to allow the City 


to deviate from a major cost assumption of the ROD (i.e., that City property, specifically Thomas 


Greene Park, would be used for the RH-034 tank).  The broader remedy challenge waiver in EPA’s 


draft Settlement Agreement includes two further components.   


 


First, EPA is seeking for the City to waive its rights to challenge the actual construction of the 


tanks.  EPA believes that this is fully justified because, having agreed to authorize the City’s 


request to spend some $150 million or more for the tank design, cleanup and Canal-side Property 


acquisition, EPA needs to ensure itself, the public and other stakeholders, including other 


potentially responsible parties, that the City will in fact complete construction of the tanks.  There 


are also many other unresolved tank design-related cost issues potentially involving hundreds of 


millions of dollars.  If EPA does not reach agreement through a consent decree for the City to 


construct the tanks and must unilaterally order the City do so, the City would have the right to 


challenge EPA’s order and seek reimbursement for the City’s costs.  EPA cannot expose the federal 


government and the public fisc to potential claims exceeding half a billion dollars, created by the 


City’s disagreements with EPA on the most effective and expeditious cleanup approach.   


 


Second, a complete waiver of challenges to the ROD would prevent the City from challenging the 


dredging and capping components.  The City has expressed no interest in challenging this portion 


of the remedy, so there should be little objection to waiving this.  If EPA only required the City to 


waive challenges to the retention tank portion of the ROD, the City could still challenge the 


dredging portion of the ROD and create the same exact cleanup delays and cost impacts.  


Preventing any unacceptable cleanup delays is the single most important condition to EPA’s 


negotiation of this Settlement Agreement. 


 


Next Steps 


 


EPA looks forward to discussing the revised draft Settlement Agreement at our December 29th 


meeting, and to discussing workable resolutions to the issues which are still outstanding. 


 


Sincerely, 


  
 


Brian E. Carr  


Assistant Regional Counsel 


 


cc:  Rob Fox, Esq. 
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This matter comes before the Court upon plaintiffs’ Margate


City, New Jersey (“Margate”) and Morton and Roberta Shiekman (the


“Shiekmans”) (collectively “Plaintiffs”), motion for a


preliminary injunction.  Plaintiffs seek an order preliminarily


enjoining the Defendants, New Jersey Department of Environmental


Protection (“NJDEP”), the United States Army Corps of Engineers


(the “Corps”), and Bob Martin in his official capacity as


Commissioner of NJDEP  (collectively “Defendants”), from1


constructing dunes on Margate’s beach.


On November 24, 2014, the Court temporarily restrained


Defendants from taking any action to construct the dunes,


including the Corps’ award of a construction contract.  Docket


No. 5.  On December 4, 2014, the Court conducted a hearing, which


pursuant to the parties’ agreement, was continued until January


15, 2015.  On that day, the Court heard testimony relating to


irreparable injury.  For the reasons set forth below, the motion


is denied without prejudice.


I. BACKGROUND


Immediately following Hurricane Sandy, in October 2012, the


United States enacted the Disaster Relief Appropriations Act


appropriating the sum of $3.461 billion to the Corps for


construction of shore protection projects in states impacted by


 For ease of reference, the Court will refer throughout1


this Opinion to the Commissioner and NJDEP collectively as NJDEP.
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the storm, including New Jersey.  For such projects in New


Jersey, NJDEP serves as the non-federal sponsor.  One of NJDEP’s


key responsibilities is to acquire any necessary property


interests, such as easements.  The easements name the State of


New Jersey and the municipality, as grantees, with the power to


assign their rights to the Corps.  In the event a municipality,


like Margate, does not wish to voluntarily provide easements,


NJDEP would have to “take” easements by condemnation.  


Absecon Island, a barrier island in Atlantic County,


stretches approximately eight miles along the Atlantic Ocean and


is made up of four coastal municipalities: Atlantic City,


Ventnor, Margate, and Longport.  According to NJDEP, Absecon


Island has been one of the hardest hit of all the barrier islands


in New Jersey during coastal storms.  Although the Corps had


begun construction of what was known as the Absecon Island Shore


Protection Project in 2003 (the “Project”), only the Atlantic


City and Ventnor City portions of the project had been completed


by the time Hurricane Sandy ravaged parts of the New Jersey shore


in 2012.  Margate objected to the Project as early as 2000.


NJDEP claims that in those areas of Absecon Island where the


Corps had previously constructed an engineered beach and dune


system, such as Atlantic City and Ventnor, the dunes effectively


protected upland property from the worst of Sandy’s destructive


force.  In other areas of Absecon Island where the protection
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Project had not been constructed, such as Margate and Longport,


NJDEP alleges that significant property damage occurred as a


result of failures in the municipally-maintained bulkhead


systems.


In connection with the Sandy Relief Act, Defendants have


indicated their intention to continue to implement the Project in


various coastal municipalities, including Margate.  The Project


calls for the construction of 12.75-foot high, 25-foot wide sand


dunes on the beaches of all four Absecon Island municipalities -


Atlantic City, Ventnor, Margate, and Longport.  Though the


Defendants have already constructed dunes in Atlantic City and


Ventnor, they have yet to award a contract or commence


construction in Margate or Longport.


Initially, NJDEP attempted to acquire, by agreement,


permanent easements upon Margate’s beach so that the Corps could


proceed with construction.  Margate, however, declined to grant


the requested easements.  Plaintiffs dispute NJDEP’s assessment


of how Margate’s beach fared during Hurricane Sandy.  According


to Plaintiffs, Margate has unique geologic and topographic


characteristics, such as its extensive system of bulkheads, which


Margate claims successfully prevented catastrophic damage to the


city and its beach by Hurricane Sandy.  Margate argues that it


has attempted to present and advocate for storm prevention


strategies that it believes are more protective and cost-
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effective for the city and its citizens, but the Corps and NJDEP


have refused to even consider these alternatives.  On November 4,


2013, Margate put to a referendum the question of whether its


citizens supported the Project.  An overwhelming majority of


Margate’s citizens voted against it.  As a consequence, Margate


persisted in its decision to deny the grant of voluntary


easements.   2


Shortly before Margate’s first referendum, on September 25,


2013, New Jersey Governor Chris Christie issued Executive Order


140.  Executive Order 140 ordered NJDEP to create an Office of


Flood Hazard Risk Reduction Measures to “lead and coordinate the


efforts of the DEP to acquire the necessary interests in real


property” from “recalcitrant property owners” who have not


already granted voluntary easements.  Executive Order 140 ordered


the Attorney General of the State of New Jersey (“NJAG”) to


“immediately take action to coordinate those legal proceedings


necessary to acquire the necessary easements or other interests


in real property for the [Project].”  (emphasis added).3


 One year later, on November 4, 2014, Margate held a second2


referendum, and its citizens voted in favor of bringing legal
action to stop the construction of the dunes.


 Executive Order 140 states in relevant part:3


WHEREAS, employing the procedures set out in [the Act]
N.J.S.A. 20:3-1 et seq., public entities are empowered
to condemn private property for public purposes,
including the creation of Flood Hazard Risk Reduction
Measures; and
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Yet, one year later, aware of Margate’s referendum, the NJAG


had still not commenced legal proceedings against Margate. 


Rather, NJDEP and the Corps entered into a Project Partnership


Agreement to commence construction in Margate.  In response,


WHEREAS, pursuant to N.J.S.A. 12:3-64, the [DEP] is
authorized to acquire any lands in the State that it
deems advisable, and may enter upon and take property
in advance of making compensation therefore where for
any reason it cannot acquire the property by agreement
with the owner . . .; and


WHEREAS, all of the aforementioned authority is
necessary to protect the public health, safety, and
welfare from future natural disasters; and  


. . . 


NOW, THEREFORE, I, CHRIS CHRISTIE, Governor of the
State of New Jersey, by virtue of the authority vested
in me by the Constitution and the statutes of this
State, do hereby ORDER and DIRECT:


1. The Commissioner of Environmental Protection shall
create in the DEP the Office of Flood Hazard Risk
Reduction Measures (the “Office”).  The Office shall be
headed by a Director appointed by the Commissioner to
serve at the Commissioner’s pleasure and who shall
report to the Commissioner on the work of the Office. 
The Office shall lead and coordinate the efforts of the
DEP to acquire the necessary interests in real property
to undertake Flood Hazard Risk Reduction Measures and
shall perform such other duties as the Commissioner may
from time to time prescribe.


2. The Attorney General of the State of New Jersey, in
conjunction with the Office, shall immediately take
action to coordinate those legal proceedings necessary
to acquire the necessary easements or other interests
in real property for the system of Flood Hazard Risk
Reduction Measures.
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Margate engaged an expert engineer to analyze the Project and


additionally began to solicit guidance on how it might address


the differing views of NJDEP and the citizens of Margate.  


In late August and early September 2014, the parties engaged


in a dialogue to work out their differences.  Unfortunately,


efforts at resolving their dispute ended on October 1, 2014, when


the Commissioner of NJDEP abruptly filed in the Atlantic County


Clerk’s Office  Administrative Order Nos. 2014-13, 2014-14, and


2014-15 (the “Administrative Orders”). 


The Administrative Orders similarly provided, in relevant


part:


WHEREAS, the United States Army Corps of Engineers, in 
coordination with the State of New Jersey, is scheduled
to begin construction of the Project in the City of
Margate and the Borough of Longport in or about
December, 2014; and


WHEREAS, prior to construction, the United States Army
Corps of Engineers requires that the State provide the
easements and/or other real property interests that are
necessary to construct and maintain the Project; and


WHEREAS, if the State does not obtain all required
easements and/or other real property interests in the
City of Margate, the United States Army Corps of
Engineers cannot construct the flood hazard reduction
measures in both the City of Margate and the Borough of
Longport; and


WHEREAS, to date, the City of Margate has not
transferred to the State the real property interests
owned or controlled by the City of Margate . . .
thereby jeopardizing construction of the Project in not
only the City of Margate but also the Borough of
Longport, and threatening the public health, safety,
and welfare of both communities; and
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WHEREAS, such real estate property interests owned or
controlled by the City of Margate that are required for
the Project include both municipal property and public
right-of-ways. . . ; and


WHEREAS, public officials of the City of Margate, in
defiance of Executive Order No. 140, have refused to
cooperate with the New Jersey Department of
Environmental Protection Office of Flood Hazard Risk
Reduction Measures in its efforts to obtain the
necessary real property interests; and


WHEREAS, there is an immediate need for flood hazard
risk reduction measures and the State has not been able
to obtain the necessary municipal real property
interests or the public right of ways from the City of
Margate; . . . .


NOW THEREFORE, I Bob Martin, Commissioner of the New
Jersey Department of Environmental Protection, by
virtue of the powers vested in me by the Constitution
and statutes of this State, as well as the authority
conferred on me by Executive Order No. 140, do hereby
declare and order as follows:


1. The New Jersey Department of Environmental
Protection Office of Floor Hazard Risk Reduction
Measures hereby immediately enters upon and takes
real property interest(s)


. . . 


4. Appraisals and good faith negotiations for any
compensation due to the City of Margate for such
parcels for the interest(s) taken shall be
undertaken in a manner not inconsistent with the
procedures set out in the New Jersey Eminent
Domain Act, N.J.S.A. 20:3-1 et seq. and applicable
case law within a reasonable amount of time.


See, e.g., AO 2014-13, Ex. E to Pls.’ Mot. For a Prelim. Inj.,


Docket No. 10 (emphasis added).  Thus, the Administrative Orders
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made especially clear that NJDEP was “taking” Plaintiffs’


property.4


Even prior to NJDEP’s “taking” through operation of the


Administrative Orders, however, on September 15, 2014, the Corps


solicited bids from contractors for construction of the Project. 


Boddie Declaration, Docket No. 27, ¶ 1.  The Corps received two


bids, and on October 28, 2014, announced both bids.  Id. at ¶ 4.  


Believing that Defendants would not agree to a halt of the


Project and that bulldozers were about to enter Margate’s beach,


Plaintiffs filed the within action.  Plaintiffs seek a


declaratory judgment that the imminent contract award by the


Corps and commencement of construction constitute a violation of


(1) the Due Process Clause of the United States Constitution, (2)


the Uniform Relocation Assistance and Real Property Acquisition


Policies Act of 1970 (“URA”), and (3) the New Jersey common law


of trespass.  Plaintiffs seek an injunction preliminarily


enjoining the dune construction and any award of a construction


 Here, there is no dispute between the parties that there4


was a “taking” when it issued the Administrative Orders.  As for
the Corps, it argues that it did not take Plaintiffs’ property
because it has not yet awarded a contract.  Plaintiffs initially
disputed this.  Nonetheless, the Court need not address this
argument as Plaintiffs conceded during oral argument that they do
not object to an award of the contract, only to construction of
the dunes.
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contract until they are afforded the process that is due under


the Constitution.  5


II. LEGAL ANALYSIS 


A preliminary injunction is an “extraordinary remedy” that


should be granted only if the moving party demonstrates: “(1) a


likelihood of success on the merits; (2) that [he] will suffer


irreparable harm if the injunction is denied; (3) that granting


preliminary relief will not result in even greater harm to the


nonmoving party; and (4) that the public interest favors such


relief.”  Kos Pharm., Inc. v. Andrx Corp., 369 F.3d 700, 708 (3d


Cir. 2004).  To establish irreparable injury, a plaintiff must


show an impending harm that “cannot be redressed by a legal or an


equitable remedy following a trial.”  Instant Air Freight Co. v.


C.F. Air Freight, Inc., 882 F.2d 797, 801 (3d Cir. 1989).  The


irreparable harm alleged must be actual and imminent, not merely


speculative.  “[A] showing of irreparable harm is insufficient if


 Because this Court finds that Plaintiffs are likely to5


succeed on the merits as to the first gound - procedural due
process - it does not address the parties’ arguments related to
the remaining claims.  Defendants have also argued that Margate
has no standing to assert constitutional claims against New
Jersey pursuant to Ysura v. Pocatello Educ. Assn’n., 555 U.S.
353, 363 (2009).  Plaintiffs respond that this argument is not
relevant for two reasons: (1) the Shiekmans are individuals who
may assert constitutional claims against both the Corps and the
State Defendants; and (2) Margate is not prohibited from
asserting constitutional claims against the Corps to vindicate
the City’s own property rights.  Because the Shiekmans are
individuals whom the parties agree may assert constitutional
claims against both the Corps and state Defendants, the Court
need not reach this issue now.
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the harm will occur only in the indefinite future. Rather, the


moving party must make a clear showing of immediate irreparable


harm.”  Campbell Soup Co. v. ConAgra, Inc., 977 F.2d 86, 91 (3d


Cir. 1992) (internal quotations omitted) (emphasis in original). 


Moreover, the party seeking an injunction must meet all four


preliminary injunction factors and “failure to establish any


element in [a plaintiff’s] favor renders a preliminary injunction


inappropriate.”  NutraSweet Co. v. Vit–Mar Enters., Inc., 176


F.3d 151, 153 (3d Cir. 1999); see also Maximum Quality Foods,


Inc. v. DiMaria, No. 14-6546, 2014 WL 6991967, at *2 (D.N.J. Dec.


10, 2014) (“A party must produce sufficient evidence of all four


factors—and a district court should weigh all four—prior to


granting injunctive relief.”  (citation omitted)).  The Court


addresses each factor below.


A. Likelihood of Success on the Merits


The issue presented is whether Plaintiffs are likely to


succeed on their claim that Defendants have violated the Due


Process Clause of the Constitution’s Fourteenth Amendment by


failing to provide them with an opportunity to be heard before 


NJDEP made a final determination of a “public use” taking.   In6


this case, the notice and opportunity to be heard required by the


 The Due Process Clause of the Fourteenth Amendment,6


provides “Nor shall any State deprive any person of life,
liberty, or property, without due process of law.”
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Federal Constitution is contained in New Jersey’s Eminent Domain


Act, N.J.S.A. § 20:3-1 et seq.


The power of eminent domain inheres in every state.  See


Boom Co. v. Patterson, 98 U.S. 403, 406 (1879); United States v.


Jones, 109 U.S. 513, 518 (1883); Shoemaker v. United States, 147


U.S. 282, 300 (1893); Cincinnati v. Louisville & R. Co., 223 U.S.


390, 404 (1912).  Indeed, “[t]he taking of private property for


public use upon just compensation is so often necessary for the


proper performance of governmental functions that the power is


deemed to be essential to the life of the state.”  Georgia v.


Chattanooga, 264 U.S. 472, 481 (1924).  Hence, states have “broad


latitude in determining what public needs justify the use of the


takings power.”  Kelo v. City of New Linden, 545 U.S. 469, 483


(2005).


Despite the great deference given to states, courts still


play a role in eminent domain cases.  The Takings Clause of the


Fifth Amendment, made applicable to the states through the


Fourteenth Amendment, see Chicago, B & Q. R. Co. V. Chicago, 166


U.S. 226 (1897), imposes two limitations on the state’s right to


exercise eminent domain: first, the property taken must be for a


public use, and second, the owner must receive just compensation. 


U.S. CONST. amend. V (“nor shall private property be taken for


public use, without just compensation”).  As its language makes


plain, the Takings Clause “does not prohibit the taking of
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private property, but instead places a condition on the exercise


of that power.”  First English Evangelical Lutheran Church v.


County of Los Angeles, 482 U.S. 304, 314 (1997).  It must be for


a public purpose.  In other words, it “is designed not to limit


the governmental interference with property rights per se, but


rather to secure compensation in the event of otherwise proper


interference amounting to a taking.” Id. at 315 (emphasis in


original).


The role of a court is to decide whether, and to what


extent, the public use and just compensation limitations of the


Takings Clause trigger procedural due process rights.  As the


Third Circuit, interpreting established Supreme Court precedent,


held, “in the eminent domain context, the federal constitution’s


due process clause is satisfied so long as property owners [have]


reasonable notice and [the] opportunity to be heard before the


final determination of judicial questions that may be involved in


the condemnation proceedings- e.g., . . . whether the taking is


for a public purpose [as well as the issue of just


compensation].”  RLR Investments LLC v. Town of Kearny, 386 F.


App’x 84, 89 (3d cir. 2010)(emphasis in original)(quoting


Chattanooga, 264 U.S. at 483). 


Plaintiffs’ federal constitutional claim - which has


heretofore undergone some refinement - relates to the “public
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use” prong of the Takings Clause, not the compensation prong.  7


That is, Plaintiffs allege that Defendants have


unconstitutionally denied them the opportunity to challenge


Defendants’ final determination of a public use taking, i.e.,


when NJDEP declared the “taking” by Administrative Orders,


failing to comply with the procedures set forth in the Eminent


Domain Act.   See Docket No. 26.  (“Plaintiffs have a8


Constitutional right to prove that the State Defendants do not


have the authority to take their property because the Project is


arbitrary and capricious and therefore does not serve a public


purpose.  Stated simply, the 20-year old Project design will


[cause great damage in Margate and will] not serve the stated


public purpose of storm damage protection.”).   Defendants9


sidestep Plaintiffs’ due process claim and focus instead on


compensation, repeating the mantra that Plaintiffs will be fully


compensated in a later condemnation proceeding.  As discussed


 Although Plaintiffs appeared to have agreed that the7


Project constituted a proper “public use,” they have clearly
backed away from such a position in the Amended Complaint.


 Plaintiffs also appear to argue that because the8


Administrative Orders were unlawfully issued, there was no
taking, see infra, and any entry by Defendants would constitute
an unlawful trespass.  As set forth above, this Court does not
reach the state law claims.


 Plaintiffs claim that “because flooding occurs from the9


bay-side of the City, and because the City is graded to drain
toward the ocean, the presence of dunes will detrimentally impact
the current flood-drainage system by trapping water landward.” 
Docket No. 26 at 2 n.2.
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below, Defendants’ reliance on the compensation prong of the


Takings Clause is misplaced.  


The Takings Clause presupposes that the government has acted


in pursuit of a valid public purpose, Lingle v. Chevron U.S.A.,


Inc., 544 U.S. 528, 543 (2005).  A property owner nonetheless has


a due process right to challenge such purpose; the fact that the


owner may receive compensation is irrelevant.  As the Supreme


Court explained, “if a government action is found to be


impermissible - for instance because it fails to meet the ‘public


use’ requirement or is so arbitrary as to violate due process -


that is the end of the inquiry.  No amount of compensation can


authorize such action.”  Id. at 543.  Hence, despite the broad


deference given to a state’s decision to exercise its power of


eminent domain, there are prescribed constitutional limitations


of which a state may run afoul.  Relevant here, a state must


afford a property owner an opportunity to be heard before the


final determination of public use.  “Defendant must be provided


with ‘an opportunity be heard at a meaningful time and in a


meaningful manner.’  That is, he must be given the opportunity to


challenge the City’s authority to condemn as well as its


authority to set just compensation.” City of Passaic v. Shennett,


390 N.J. Super. 475, 485 (App. Div. 2007)(citations omitted)  “To


say [then] that no right to notice or a hearing attaches to the


public use requirement would be to render meaningless the court’s
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role as an arbiter of a constitutional limitation on the


sovereign’s power to seize private property.”  Brody v. Village


of Port Chester, 434 F.3d 121, 129 (2d Cir. 2005).


The Second Circuit’s decision in Brody is instructive.  Much


like Defendants here, the municipality in Brody argued that the


adjudicative nature of a just compensation determination


triggered the full panoply of due process rights.  The public use


determination, the municipality argued, was essentially a


legislative decision not subject to the requirements of due


process.  The Second Circuit disagreed, explaining that the issue


is whether due process attaches to a proceeding established to


allow aggrieved persons to assert a constitutionally prescribed


limitation on a legislative action, i.e., the review procedure


for challenging a public use determination made pursuant to New


York’s Eminent Domain Procedure Law.  Although the municipality


argued that its almost unfettered ability to make a public use


determination rendered the procedures for challenging such


determination immune from due process constraints, the Second


Circuit disagreed.  Such argument, it held, is contrary to the


long-settled rule that “at a minimum, . . . persons forced to


settle their claims of right and duty through the judicial


process must be given a meaningful opportunity to be heard.”  Id.


(quoting Boddie v. Connecticut, 401 U.S. 371 (1971)).  That right


“has little reality or worth unless one is informed that the
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matter is pending and can choose for himself whether to appear or


default, acquiesce or contest.”  Id. (quoting Mullane v. Hanover


Bank & Trust Co., 339 U.S. 306, 314 (1950)).  


Here, the Eminent Domain Act provides the procedure for


challenging a public use determination.  Before a taking can


occur, a condemnation proceeding must be initiated.  This


triggers a property owner’s ability to challenge the authority to


condemn.  See N.J.S.A. §§ 20:3-8; 20:3-11 (“Denial of Authority


to Condemn”).  Yet, NJDEP has avoided such procedure by having


its Commissioner “take” the property for a “public use” by


Administrative Orders.   In so doing, NJDEP has denied10


Plaintiffs any opportunity to challenge NJDEP’s final public use


determination.  The Constitution, however, requires such


opportunity.  RLR Investments, 386 F. App’x at 89.  


 The following hypothetical is useful:  If the10


Commissioner’s order had provided that he was taking Margate’s
beach for the “public purpose” of ensuring exclusive private
enjoyment of the beach, there would be no question that such a
taking violated the United States Constitution.  Indeed, public
unrest would ensue.  Simply because the Commissioner asserts that
it is a public use taking does not make it so.  Yet, because the
property owner is not afforded any mechanism for challenging that
taking, the owner’s only recourse would be to file in federal
court.  Plaintiffs are in the same predicament here.  Because the
Commissioner issued Administrative Orders declaring the taking to
be a public use taking instead of following the procedures set
forth in the Eminent Domain Act, Plaintiffs are deprived of their
constitutional right to due process. 
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Both NJDEP and the Corps persistently argue that Plaintiffs


will have an opportunity to be fully compensated through a later


condemnation proceeding.  Defendants miss the constitutional


point.  By issuing the Administrative Orders and waiting, in


effect, until after the dunes are constructed to commence eminent


domain proceedings, Plaintiffs will have in essence been deprived


of their opportunity to challenge NJDEP’s public use


determination.  Putting it another way, although the Eminent


Domain Act provides the procedure to challenge the State’s public


use authority, N.J.S.A. § 20:3-11, such procedure, in effect, is


rendered meaningless by the Administrative Orders.11


Why NJDEP failed - and continues to fail - to follow the


procedures set forth in the Eminent Domain Act is baffling.  12


  At oral argument, NJDEP argued that Plaintiffs are11


afforded a process - Plaintiffs, like any property
owner, can sue the State.  This argument turns the
concept of due process on its head. 


 The Eminent Domain Act sets forth the procedures NJDEP12


must follow.  Pursuant to N.J.S.A. § 20:3-17, a taking occurs
when the agency files and records a “declaration of taking” after
it or when it commences a condemnation proceeding.  Hoagland v.
City of Long Branch, 428 N.J. Super. 321, 327 (App. Div. 2012). 
The agency may, but need not, file a declaration of taking.  Id.;
N.J.S.A. § 20:3-17.  The agency may withhold the filing of the
“declaration of taking,” thereby preserving its right to dismiss
the action at a future time.  Id.; Wayne v. Ricmin, Inc., 124
N.J. Super. 509, 517 (App. Div. 1973); N.J.S.A. § 20:3-35.  The
filing of a condemnation proceeding, however, entitles the
condemnee to challenge the authority of the agency to condemn
through eminent domain.  N.J.S.A. § 20:3-11.  As mentioned, there
is no dispute between the parties that there was a “taking” by
NJDEP when it issued the Administrative Orders.
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Plaintiffs concede that the filing of a condemnation proceeding


would moot their federal constitutional claims, i.e., this


lawsuit.  Moreover, Executive Order 140, issued almost 1 ½ years


ago, directed the commencement of such legal proceedings.  Yet,


in disregard of not just the Executive Order, but the minimal


requirements of constitutional due process, NJDEP has chosen to


“take” through the issuance of the Administrative Orders.  In


response to the Court’s question, NJDEP informed the Court at


oral argument that it has not filed the condemnation proceeding


because “[i]t was simply our view [] that we had to have an


appraisal in hand in order to start the proceeding.”  Plaintiffs


agreed to waive the appraisal requirement at oral argument.  Yet,


more than one month later, NJDEP still has failed to commence the


proceeding despite Plaintiffs’ waiver of any appraisal


requirement.


Furthermore, NJDEP acknowledges that Plaintiffs have a


legitimate procedural argument.  NJDEP Mem., Docket No. 13, at 41


n.15.  Citing to New Jersey precedent,  however, NJDEP contends13


that Plaintiffs “cannot seriously contest the State’s ultimate


authority to take its property for an Army Corps shore protection


project.”  Id.  NJDEP may be right and in the end prevail, but as


it recognizes, the United States Constitution permits property


 See, e.g., State v. Archer, 107 N.J. Super. 77, 78 (App.13


Div. 1969) (hurricane and shore protection is for a public
purpose).
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owners to exercise their procedural due process rights, even when


such exercise may turn out to be an exercise in futility as


Defendants believe.  The Constitution is that sacred. 


This is not the first time the NJDEP has refused to follow


the procedures set forth in the Eminent Domain Act.  In Milgram


v. Ginaldi, the NJDEP similarly attempted to circumvent the Act


to acquire easements in Long Beach Island, New Jersey.  2008 WL


2726727 (App. Div. 2008).  There, as here, NJDEP, in conjunction


with the Corps, intended to construct dunes on private and


municipally-owned beaches.  Id. at *1.  In fact, NJDEP sought to


first obtain voluntary “Storm Damage Reduction Easements,”


precisely as it has done in this case.  Id.  at *2.  When it was


not successful, rather than following the procedures required


under the Act, NJDEP filed a complaint and order to show cause


seeking a preliminary injunction requiring property owners to


grant easements for shore protection purposes and enjoining


property owners from interfering with construction.  Id. 


The trial court dismissed NJDEP’s complaint, and the


Appellate Division affirmed because NJDEP had failed to follow


the procedures required under the Eminent Domain Act.  Id. at *3. 


In particular, the Appellate Division held: “a demand for a


perpetual easement from these defendants amounted to a taking of


private property without just compensation.  To accomplish this


apparently legitimate public purpose, [the NJDEP] was required to
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comply with the procedural requirements of [the Act].”  Id. at


*4.   14


The Administrative Orders, and their expressed


justification, contravene the plain language of the Eminent


Domain Act:


Whenever any condemnor shall have determined to
acquire property pursuant to law . . . but cannot
acquire title thereto or possession thereof by
agreement with a prospective condemnee, whether by
reason of disagreement concerning the compensation
to be paid or for any other cause . . . the
condemnation of such property, the compensation
and all matters incidental thereto and arising
therefrom shall be governed . . . in the manner
provided by this act[.]


N.J.S.A. § 20:3-6.


The Commissioner declares in the Administrative Order that


all appraisals and compensation negotiations shall be done in


accordance with the Eminent Domain Act.  But why the Commissioner


excised other matters, such as the ability to challenge the


public use determination provided for in the Eminent Domain Act,


is inexplicable.


Defendants make much of the argument that Margate has acted


in defiance of the Executive Order.  Defendants doth protest too


much.  As discussed above, the Executive Order, issued almost 1 ½


years ago, directed NJDEP to “coordinate those legal proceeding


necessary to acquire the necessary easements or other interests


 Tellingly, Defendants have not addressed this case.14
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in real property.”  Yet, to date, NJDEP has failed to


commence/coordinate any legal proceeding with respect to Margate,


instead forcing Plaintiffs to seek refuge and protection of their


due process rights in federal court.  Had NJDEP timely complied


with Executive Order 140 and filed the condemnation proceeding,


Plaintiffs would have long had the constitutional process that


was due.


Defendants argue that N.J.S.A. § 12:3-64 permits them to


rely on the Administrative Orders rather than file a condemnation


proceeding.  That statute states: “The [NJDEP] may acquire title,


in fee simple, in the name of the State, by gift, devise or


purchase or by condemnation in the manner provided in chapter one


of the Title Eminent Domain (20:1-1 et seq.) to any lands in the


State, including reparian lands, of such area and extent which,


in the discretion of the department, may be necessary and


advisable.” (emphasis added).  It further provides that “[t]he


department may enter upon and take property in advance of making


compensation therefor where for any reason it cannot acquire the


property by agreement with the owner.”  Defendants contend that


this language permits them to bypass the condemnation procedures


set forth in the Eminent Domain Act.  


Contrary to Defendants’ bare argument, the plain language


clearly requires NJDEP to follow those procedures.  The Court


agrees with Plaintiffs that if this language meant that NJDEP did
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not have to comply with the Act at all, N.J.S.A. § 12:3-64's


first sentence, which requires compliance with the Act, would be


superfluous.  A statute “should be construed so that effect is


given to all its provisions, so that no part will be inoperative


or superfluous.”  Clark v. Rameker, 134 S. Ct. 2242, 2248 (2014).


(internal quotations omitted)  NJDEP’s interpretation renders the


first sentence of N.J.S.A. § 12:3-64 meaningless, and it is


therefore untenable.  


This interpretation is supported by the Report of the


Eminent Domain Revision Commission.  In that Report, the


Commission noted that “Chief among these [suggestions] is the


requirement that no condemning agency, including the state, shall


be permitted to take possession of property unless reasonable


compensation is made available to the property owner,


simultaneously with the taking of such possession.”  However, it


suggested that entities be permitted to possess property prior to


final determination of compensation.  Significantly, the


Commission stated “[e]xcept in the rather rare cases in which the


right to condemn is questioned, it is essential that the


condemning body be permitted to take possession of property


promptly following the filing of the complaint and service of


process.”  Id. at 17 (emphasis added).  The Commission thus


contemplated that condemnation proceedings be commenced prior to
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taking possession - but not, as Defendants suggest, “prior to


institution of suit.”  See id. at 18.  


For the foregoing reasons, the Court finds that Plaintiffs


have shown a likelihood of success on the merits as to NJDEP.  15


The Court emphasizes, however, that its role here is limited to


the narrow issue of whether Plaintiffs were unconstitutionally


denied an opportunity to challenge NJDEP’s public use


determination. 


B. Irreparable Injury


Plaintiffs argue that the construction of dunes upon


Margate’s beaches constitutes irreparable harm.  More


specifically, they argue monetary damages would be extremely


difficult to ascertain in this case, where Plaintiffs stand to


lose a considerable portion of their usable beaches, beaches that


attract tourism, protect property values and the City’s rental


market and which ensure the vitality of local businesses, all of


which will suffer if Defendants proceed as intended.  Docket No.


26, p. 12 n.8.  Mr. Maury Blumberg, Margate’s Commissioner of


Revenue and Finance, testified that Margate’s reputation will


suffer, and the damage to the city is immeasurable.  Moreover,


Charles Rooney, a licensed civil engineer, testified that the


dunes, once constructed, may not be capable of being removed due


 Plaintiffs appeared to have abandoned their contention15


that the Corps has violated their constitutional rights.  See
infra.
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to the existence of vegetation and habitation, some involving


endangered species.


Defendants argue that Plaintiffs’ fear of irreparable injury


is either premature or reparable.  First, the Corps argues that


construction of the dunes is not imminent because construction


cannot take place for at least 90 days after the award of the


contract.  Corps Mem., Docket No. 15, at 14.  This is so because


there are preliminary matters, i.e., bonding information and


submittals on every facet of construction that will have to be


provided by the successful bidder.  The Corps received two bids. 


The low bidder extended its bid for a period of 30 days, which


will expire on January 26, 2015.  The second low bidder granted a


60-day extension, and thus, the bid will expire on February 26,


2015.  Boddie Declaration, Docket No. 27, ¶ 5. 


The Corps argues that it will sustain irreparable injury if


the contract is not awarded and the bids expire.  In such


instance, the Corps would have to re-solicit the project.  The


Corps estimates that it would take an additional ten weeks to


redo all the solicitation documents and comply with the


requirements of the review process for a new solicitation,


costing the Corps approximately $50,000.  In addition, it argues


that not only will there be costs associated with re-soliciting


bids, but any re-execution of the bid process itself will be


undermined because the bids have already been unsealed.  The
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competitive, sealed bid process is used to minimize the


possibility that the bidding parties could coordinate a


submission of inflated prices.  Now that the bids have already


been exposed, the Corps contends it will be less able to ensure


that it will receive the best price for the Project should re-


solicitation be required.  


NJDEP contends that any injury to Plaintiffs is addressed by


a monetary award.  It relies on the legion of cases that hold


that an adequate remedy at law exists in the form of money


damages to compensate for an unlawful taking.


Addressing the foregoing concerns, the Court finds that no


irreparable injury will issue to any party as a result of the


Corps’ award of a construction contract.  Indeed, at oral


argument, counsel for Plaintiffs voiced no objection to such


award.  Once the contract is awarded, construction would not


commence until, at the earliest, April 26, 2015, if the lowest


bidder prevails, or May 26, 2015, if the second lowest bidder


prevails.  By then, NJDEP will have already commenced its


condemnation proceeding.  As counsel for NJDEP represented at


oral argument, it would be prepared to file such proceeding by


April 2015.  Such proceeding could be expedited.   16


It seems NJDEP could obtain a prompt resolution of the16


public use issue.  N.J.S.A. § 20:3-11 provides that “[w]hen the
authority to condemn is denied, all further steps in the action
shall be stayed until that issue has been finally determined.” 
Cf. Twp. Of Bridgewater v. Yarnell, 64 N.J. 211 (1974).   
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As for the commencement of construction, all Defendants are


in agreement that construction could not realistically be


expected to start until the end of April 2015.  By that time,


NJDEP will have filed its condemnation proceeding.  Thus, because


construction is not imminent, based on Defendants’


representations, and Plaintiffs will be afforded the opportunity


to redress their constitutional injury in a condemnation


proceeding, this factor does not weigh in favor of an injunction


at this time.  However, in the event the Corps is prepared to


proceed with construction and the condemnation proceeding has not


been filed, Defendants shall provide Plaintiffs with ten days’


notice of such construction so that Plaintiffs, if they choose,


may seek this Court’s reconsideration of this factor. 


C. Balance of the Harms  


The Corps initially contended that it would suffer


significant financial harm if it were unable to award the


contract to one of the current bidders.  NJDEP contends that


failure to construct the dunes leaves the shore vulnerable to the


detrimental impact of future storms.  Plaintiffs argue, however,


that these are self-inflicted harms that are the result of


Defendants’ choice to proceed with the Project and the bidding


process without first ensuring lawful title to the affected


properties.  The Court tends to agree.  Moreover, while the Court


recognizes the shore’s vulnerability, it is at a loss to explain
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why this fact has not motivated NJDEP to proceed with


condemnation proceedings over the last three years.  In any


event, although Plaintiffs have a significant constitutional


right at issue, Defendants have represented to the Court that the


condemnation proceedings will be filed by the end of April 2015,


which will likely occur before construction could even commence. 


Accordingly, this factor does not weigh in favor of an injunction


at this time.  However, in the event the Corps is prepared to


proceed with construction and the condemnation proceeding has not


been filed, Defendants shall provide Plaintiffs with ten days


notice of such construction so that Plaintiffs, if they choose,


may seek this Court’s reconsideration of this factor.


D. Public Interest 


This case is not about whether the Project serves a public


purpose.  That dispute will occur in state court.  This case is


about a more narrow, but vitally important, issue: have


Plaintiffs been denied their rights to procedural due process


under the Constitution.  As discussed at length above, a state’s


power to take property from a private person is not without


constitutional limitations.  A property owner must have an


opportunity to be heard before the final determination of whether


the taking was for a public purpose.  NJDEP has agreed that it


will afford Plaintiffs such opportunity by filing a condemnation


proceeding.  Before then, the parties do not anticipate that any
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construction will occur.  Hence, Plaintiffs will be afforded


their due process rights without the fear of imminent


construction.  Accordingly, this factor does not weigh in favor


of an injunction at this time.  However, in the event the Corps


is prepared to proceed with construction and the condemnation


proceeding has not been filed, Defendants shall provide


Plaintiffs with ten days notice of such construction so that


Plaintiffs, if they choose, may seek this Court’s reconsideration 


of this factor.


III. CONCLUSION  


For the foregoing reasons, Plaintiffs’ motion is denied


without prejudice.


s/Renée Marie Bumb           
RENÉE MARIE BUMB
UNITED STATES DISTRICT JUDGE 


Dated: January 15, 2015
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	I.  JURISDICTION AND GENERAL PROVISIONS

	



1. 	This Administrative Order and Settlement Agreement (“Settlement Agreement") is entered into voluntarily by the United States Environmental Protection Agency (“EPA”) and the City of New York (“Respondent”).  This Settlement Agreement is issued to Respondent by EPA pursuant to the authority vested in the President of the United States under Sections 104, 106, 107, and 122 of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended ("CERCLA"), 42 U.S.C. §§ 9604, 9606, 9607, 9622, which authority was delegated to the Administrator of EPA on January 23, 1987 by Executive Order 12580, 52 Fed. Reg. 2926 (1987).  This authority was further delegated to the Regional Administrators of EPA on September 13, 1987 by EPA Delegation 14-14-C, and redelegated within Region 2 to the Director of the Emergency and Remedial Response Division by Regional Order No. R-1200, dated November 23, 2004.  



2.  	This Settlement Agreement provides that Respondent shall complete the Remedial Design (“RD”) for the larger of two Combined Sewer Overflow (“CSO”) retention tanks (“CSO Tanks”) selected as a component of the remedial action for the Gowanus Canal Superfund Site (“Site”) in EPA’s September 27, 2013 Record of Decision (“ROD”).  The RD of this larger CSO Tank, designated the “RH-034 Tank,” was previously required pursuant to an EPA Administrative Order issued on May 28, 2014, Index Number CERCLA-02-2014-2019 (the “RD UAO”), along with the RD of the second, smaller tank, designated the “OH-007 Tank,” which is not the subject of this Settlement Agreement.  



3.    	As part of the RD of the RH-034 Tank, this CERCLA Settlement Agreement provides that the City shall acquire the two privately owned parcels located at 242 Nevins Street and 234 Butler Street (hereinafter, the “Canal-side Property”) for purposes of the Site remedy through purchase or eminent domain, subject to certain conditions.  In addition, this Settlement Agreement provides that Respondent shall lease or acquire such staging areas as are necessary to construct the RH-034. Further, this Settlement Agreement provides that Respondent shall also, following acquisition of the Canal-side Property, perform or pay for a removal action at the 234 Butler Street property to the extent such work is not performed by National Grid.  Respondent shall also coordinate with any response actions taken by National Grid at the Canal-side Property and the City-owned Thomas Greene Park property (hereinafter, “Park Property”), including the temporary relocation and permanent replacement of the Park. This Settlement Agreement supercedes only that portion of the RD UAO provision requiring Respondent to design the RH-034 Tank; the remainder of the RD UAO, including the design of the OH-007 Tank, remains in effect.  [EPA is not adopting certain proposed changes to City’s Paragraph 4, 5 & 6; determinations regarding National Grid’s responsibilities are beyond the scope of this Order. City’s proposed paragraph 7 is redundant of reservations. No reference to “Staging Area Property” has been added because EPA is not prepared to select a location at this time.  See EPA letter.]   



	EPA and Respondent recognize that this Settlement Agreement has been negotiated in good faith and that the actions undertaken by Respondent in accordance with this Settlement Agreement do not constitute an admission of any liability.  Respondent does not admit, and retains the right to controvert in any subsequent proceedings other than proceedings to implement or enforce this Settlement Agreement, the validity of the findings of fact, conclusions of law and determinations in Sections IV and V of this Settlement Agreement.  Respondent agrees to undertake all actions required by the terms and conditions of this Settlement Agreement, and also agrees not to contest the validity or terms of this Settlement Agreement in any action to enforce its provisions.



4. 	In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. §9622(j)(1), EPA notified federal natural resource trustees in September 2013 of negotiations with potentially responsible parties regarding the release of hazardous substances that may have resulted in injury to the natural resources under federal trusteeship and encouraged the trustee(s) to participate in the negotiation of this Settlement Agreement. 



5.  	EPA has notified the New York State Department of Environmental Conservation (“NYSDEC”) of this Order pursuant to Section 106(a) of CERCLA, 42 U.S.C. § 9606(a).



	II. PARTIES BOUND



6. 	This Settlement Agreement shall apply to and be binding upon EPA and upon Respondent and its successors and assigns.  The signatories to this Settlement Agreement certify that they are authorized to execute and legally bind the parties they represent.



7. 	Respondent shall provide a copy of this Settlement Agreement to all contractors, subcontractors, laboratories, and consultants that are retained to conduct any Work performed under this Settlement Agreement, within fourteen (14) days after the Effective Date of this Settlement Agreement or after the date of such retention.  Respondent shall condition any such contracts upon satisfactory compliance with this Settlement Agreement and all applicable laws and regulations. [Final clause regarding all applicable laws was added from deleted, otherwise redundant former EPA paragraph 41.]  Notwithstanding the terms of any contract, Respondent is responsible for compliance with this Settlement Agreement and for ensuring that its employees, contractors, consultants, subcontractors and agents comply with this Settlement Agreement. 



III.   DEFINITIONS



8. 	Unless otherwise expressly provided herein, terms used in this Settlement Agreement that are defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to them in CERCLA or its implementing regulations.  Whenever terms listed below are used in this Settlement Agreement or in the appendices attached hereto, or incorporated by reference into this Settlement Agreement, the following definitions shall apply:



a. 	“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601-9675.



b. 	“Day” shall mean a calendar day. In computing any period of time under this Settlement Agreement, where the last day would fall on a Saturday, Sunday, or federal holiday, the period shall run until the close of business of the next working day. [Day already includes weekend and holidays so business day is not needed].



c. 	“Effective Date” shall mean the effective date of this Settlement Agreement as provided in Section XXVIII (Effective Date and Subsequent Modification).



d. 	“EPA” shall mean the United States Environmental Protection Agency and any successor departments or agencies of the United States.



e.  	“Former Fulton Manufactured Gas Plant State Superfund Site” or “Fulton MGP Site” shall mean the eight state-designated parcels of the former Brooklyn Union Gas Co. facility located between the Gowanus Canal and Third Avenue and Douglass and President Streets, consisting of former MGP parcels and non-MGP parcels impacted by contaminant migration, for which the New York State Department of Environmental Conservation (“NYSDEC”) issued a Record of Decision under state law on July 31, 2015 (the “Fulton ROD”), attached hereto as Appendix D for Operable Unit No. 1 (“OU-1”) at the Fulton MGP site.  The parcels addressed by the Fulton ROD for OU1 are: Parcel I (270 Nevins Street), Parcel II (Thomas Greene Park), Parcel III (537 Sackett Street); Parcel IV (560 Degraw Street), Parcel VI (242 Nevins Street), and Parcel VII (234 Butler Street), as well as a utility corridor within Nevins and Degraw Streets.

 

f.  	“Future Response Costs” shall mean all costs, from the Effective Date of this Settlement Agreement, not inconsistent with the NCP, including, but not limited to, direct and indirect costs, that the United States pays in reviewing or developing plans, reports and other deliverables pursuant to this Settlement Agreement and the RD UAO, verifying the Work, or otherwise implementing, overseeing, or enforcing this Settlement Agreement, including, but not limited to, payroll costs, contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Paragraphs 59 and 60 (costs and attorneys fees and any monies paid to obtain property or secure access, including the amount of just compensation), and Paragraph 99 (Work Takeover). 



g.  	“Hazardous substances” shall mean any substance (or mixture containing any hazardous substance) that falls within the definition of a “hazardous substance,” as defined in Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).



h. 	“Interest” shall mean interest at the rate specified for interest on investments of the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on October 1 of each year, in accordance with CERCLA § 107(a), 42 U.S.C. § 9607(a).  The applicable rate of interest shall be the rate in effect at the time the interest accrues.  The rate of interest is subject to change on October 1 of each year.



i. 	“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, and codified at 40 C.F.R. Part 300, including any amendments thereto.



j. 	“NYSDEC” shall mean the New York State Department of Environmental Conservation and any successor departments or agencies of the State.



k. 	“Paragraph” shall mean a portion of this Settlement Agreement identified by an Arabic numeral.



l.  	“Parties” means EPA and Respondent.



m. 	“Performance Standards” shall mean the cleanup standards and Remedial Action Objectives and other measures of achievement of the goals of the Remedial Action set forth in the ROD and Section II of the Retention Tank and 1st Street Turning Basin Statement of Work, which is attached to this Settlement Agreement as Appendix A. 



n. 	“Record of Decision” or “ROD” shall mean the EPA Record of Decision relating to the Site signed on September 27, 2013 by the Director of the Emergency Remedial Response Division, EPA Region 2, including all attachments thereto, attached as Appendix C.  



o.          “Remedial Design” or “RD” shall mean those activities to be undertaken by Respondent to develop the final plans and specifications for the Remedial Action for the RH-034 Tank pursuant to the Retention Tank and 1st Street Turning Basin Statement of Work.  



p. 	“Tank Remedial Design Work Plan” or “Tank RD Work Plan” shall mean the document attached hereto as Appendix E and any EPA-approved amendments thereto.



q.  	“Remedial Design Unilateral Administrative Order” or “RD UAO” shall mean the EPA Administrative Order issued to Respondent on May 28, 2014, Index Number CERCLA-02-2014-2019.  



r. 	“Respondent” shall mean the City of New York.



s. 	“Section” shall mean a portion of this Settlement Agreement identified by an upper-case Roman numeral and includes one or more Paragraphs.



t.         “Settlement Agreement” shall mean this Administrative Settlement Agreement and Order on Consent and all appendices attached hereto.  In the event of conflict between this Settlement Agreement and any appendix, this Settlement Agreement shall control.



u. 	“Site” shall mean the Gowanus Canal Superfund Site, an approximately 100-foot wide, 1.8-mile-long canal located in the New York City borough of Brooklyn, Kings County, New York, and also includes any areas which are sources of contamination to the Canal, including the Fulton MGP Site, where contamination has migrated from the Canal, and/or suitable areas in very close proximity to the contamination which are necessary for implementation of the Work.  



v. 	“State” shall mean the State of New York.



w. 	“United States” shall mean the United States of America. 



x.        	“Waste Material” shall mean (i) any “hazardous substance” under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (ii) any “pollutant or contaminant” under Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); and (iii) any “solid waste” under Section 1004(27) of the Solid Waste Disposal Act, as amended, 42 U.S.C. 

		§ 6903(27).



y. 	“Work” shall mean all activities Respondent is required to perform under this Settlement Agreement, except those required by Section XIII (Records Retention).



IV. EPA’s FINDINGS OF FACT



9.   	

The Gowanus Canal (“Canal”) is a brackish, tidal arm of the New York–New Jersey Harbor Estuary, extending for approximately 1.8 miles through Brooklyn, New York.  The approximately 100–foot–wide canal runs southwest from Butler Street to Gowanus Bay and Upper New York Bay. The adjacent waterfront is primarily commercial and industrial, currently including concrete plants, warehouses, and parking lots, and the Site is near several residential neighborhoods.



10.  	The Canal was constructed by bulkheading and dredging a tidal creek and wetland. After its completion in the 1860s, the Canal quickly became one of the nation’s busiest industrial waterways, home to heavy industry including gas works (i.e., manufactured gas plants), coal yards, cement makers, soap makers, tanneries, paint and ink factories, machine shops, chemical plants and oil refineries.



11. 	Hazardous substances, pollutants and contaminants have entered the Canal via several transport pathways or mechanisms, including spillage during product shipping and handling, direct disposal or discharge, contaminated groundwater discharge, surface water runoff, storm water discharge (including combined sewer overflow) and contaminated soil erosion. As a result of decades of direct and indirect discharges of hazardous substances generated by industrial and other activity, the Canal became a repository for untreated industrial wastes, raw sewage, and runoff, causing it to become one of New York’s most polluted waterways. 



12. 	 Much of the heavy industrial activity along the Canal has ceased, although many upland areas adjacent to the Canal remained zoned as manufacturing districts. Land uses along and near certain portions of the Canal are in the process of transitioning from heavy industrial to light industrial, commercial, and residential uses. The Canal is currently used by some for recreational purposes such as boating, diving, and catching fish for consumption. The Canal and New York City harbor are subject to New York State fishing advisories.



13.  	 The Site was placed on the National Priorities List pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, on March 2, 2010.



14. 	 In April 2010, EPA entered into separate administrative consent orders with Respondent and National Grid to perform work in support of EPA’s remedial investigation/feasibility study (“RI/FS”).  An RI report was completed in January 2011 and an FS report was completed in December 2011. An FS addendum report was completed in December 2012.  



15. 	Sampling results from the RI/FS documented the presence of hazardous substances in groundwater, soil, and Canal sediments at the Site. These include polycyclic aromatic hydrocarbons (“PAHs”), polychlorinated biphenyls (“PCBs”), pesticides (such as methoxychlor and DDT), metals (such as barium, cadmium, copper, lead, mercury, nickel and silver), as well as volatile organic compounds (such as benzene, toluene, ethylbenzene and xylene). The contamination extends the entire length of the Canal.



16.        Based on the results of the RI/FS, chemical contamination in the Canal sediments present an unacceptable ecological and human health risk, primarily due to exposure to PAHs, PCBs, and metals (barium, cadmium, copper, lead, mercury, nickel and silver). 



17. 	On September 27, 2013, EPA issued a ROD for the Site that selected the following response actions: 1) Dredging of the entire column of hazardous substance-contaminated sediments which have accumulated above the native sediments in the upper and mid-reaches of the Canal (referred to as “soft sediments”); 2) in-situ stabilization (“ISS”) of those native sediments in select areas in the upper and mid-reaches of the canal contaminated with high levels of nonaqueous phase liquid (“NAPL”); 3) construction of a multilayered cap in the upper and mid-reaches of the Canal to isolate and prevent the migration of PAHs and residual NAPL from native sediments; 4) dredging of the entire soft sediment column in the lower reach of the Canal; 5) construction of a multilayer cap to isolate and prevent the migration of PAHs from native sediments in the lower reach of the Canal; 6) off-Site treatment of the NAPL-impacted sediments dredged from the upper and mid-reaches of the Canal with thermal desorption,  followed by beneficial reuse off-Site (e.g., landfill daily cover) if possible; 7) off-Site stabilization of the less contaminated sediments dredged from the lower reach of the Canal and the sediments in the other reaches not impacted by NAPL, followed by beneficial reuse off-Site; 8) excavation and restoration of approximately 475 feet of the filled-in former 1st Street turning basin; 9) excavation and restoration of the portion of the 5th Street turning basin beginning underneath the 3rd Avenue bridge and extending approximately 25 feet to the east and the installation of a barrier or interception system at the eastern boundary of the excavation; 10) implementation of institutional controls incorporating the existing fish consumption advisories (modified, as needed), as well as other controls to protect the integrity of the cap; 11) periodic maintenance of the cap and long-term monitoring to insure that the remedy continues to function effectively; and 12) CSO controls to significantly reduce overall contaminated solid discharges to the Canal, which include a) construction of retention tanks to retain discharges from outfalls RH-034 and OH-007, unless other technically viable alternatives are identified; and b) implementation of appropriate engineering controls to ensure that hazardous substances and solids from separated stormwater, including from future upland development projects, are not discharged to the Canal.



18.   	On March 21, 2014, EPA issued an administrative order for RD, Index Number CERCLA-02-2014-2001 (the “Dredging RD UAO”) to 31 parties requiring the performance of the RD, including various pre-RD investigations and analyses, to produce a set of biddable plans and specifications for the implementation of the remedy selected in EPA’s September 27, 2013 ROD for the Gowanus Canal Superfund Site, other than the CSO controls and the cleanup and restoration of the former 1st Street turning basin.  The work required by the Dredging UAO is currently being conducted.



19.   	On May 28, 2014, EPA issued the RD UAO to Respondent requiring the RD of the CSO controls and of the cleanup and restoration of the former 1st Street turning basin, as well as Respondent’s coordination and participation in the Dredging RD UAO.  



20.  	The CSO control component of the remedial action selected in the ROD requires the construction of two CSO retention tanks to address hazardous substance-contaminated CSO solids discharging from the two largest CSO outfalls to the Canal, RH-034 at the head of the Canal, and OH-007, at the middle of the Canal.  



21.   	Pursuant to the RD UAO, on June 30, 2015, Respondent submitted Site Recommendation Reports for the OH-007 and RH-034 CSO Tanks which EPA has not yet approved.  The Siting Recommendation Report recommends for outfall OH-007 the use of a City-owned parcel of land located at 5th Street and Second Avenue known as the “Salt Lot,” and subject to further design, portions of an undeveloped adjoining private parcel owned by another Potentially Responsible Party for the Site, a recommendation with which EPA agrees.	



22.     Respondent’s draft Siting Recommendation Report for the RH-034 Tank ranks the Canal-side Property against the Park Property (designated in the report as “RH-3” and “RH-4,”) respectively. The Canal-side Property is located west of the Park Property, is directly adjacent to the Canal, and consists of two Fulton MGP Site parcels, Parcels VI and VII, which are privately owned.  



23. 	The Fulton MGP operated from approximately 1879 until 1929.  The operation of the Fulton MGP led to contamination of subsurface soil and groundwater by coal tar, a byproduct of the gas manufacturing process.  MGP-related contamination at the Fulton MGP Site contains CERCLA hazardous substances, including but not limited to, PAHs, benzene, toluene, ethylbenzene and xylenes.  The specific MGP operations and structures located on the parcels relevant to this Settlement Agreement include:  [This merely recites what is in the state ROD at 9-10].



a.   	Parcel I:  formerly contained MGP production facilities including an oil/naptha collection tank, generator/retort house, condenser/blower house, coal shed, engine house, gasoline house and generators.



b.   	Parcel II (the Park Property):  formerly contained production facilities including 3 oil tanks, one relief holder/hydrogen tank and six gas oil naptha tanks. During World War I a US government toluol plant was located on the northern part of the parcel.  Parcel II is among the most significant source areas of the Fulton MGP Site, with MGP-related contamination present from just below the concrete-covered park surface to depths of more than 100 feet.  



c.  	Parcel VI (comprising a portion of the Canal-side Property):  contained no MGP structures; the area is impacted by the migration of contamination from other Fulton MGP parcels towards the Canal.  



d.  	Parcel VII (comprising the remainder of the Canal-side Property):  contained no MGP structures; the area is impacted by deep coal tar contamination; the overlying soils are impacted by non-MGP-related contamination.



24.  	On July 31, 2015, NYSDEC issued the Fulton ROD for OU-1 under state law requiring, among other things, the construction of a containment wall along the westerly side of Parcels I, VI and VII, the installation of coal tar extraction wells, the removal of MGP-related contamination within a utility corridor along Nevins and Degraw Streets, and the excavation or stabilization of MGP-related contamination on Parcels I, II, III, IV, VI and VII at such time as each of these parcels are accessible for remediation work.  Pursuant to a NYSDEC multi-site MGP cleanup order, National Grid is required to implement the cleanup set forth in the Fulton ROD.



25.  	Timely control of major ongoing sources of contamination is among the major assumptions of the ROD for the Site.  The Fulton ROD does not specify when source control will occur at the affected Fulton MGP Site parcels.  EPA has determined that a timely removal action must be implemented at the Park Property (Parcel II) prior the implementation of the Remedial Action for the Site, regardless of the final location of the RH-034 Tank. [Removals at Parcels VI and VII are dependent on acquisition; EPA expects that the properties will be cleaned under the BCP if not acquired]. It is EPA’s present expectation that the Park Property cleanup, including the siting and construction of a temporary park and restoration of the Park Property, will be performed pursuant to a future enforcement order between EPA and National Grid, and in coordination with NYSDEC.  



V.  EPA’s CONCLUSIONS OF LAW AND DETERMINATIONS



26.   	The Site is a "facility" within the meaning of Section 101(9) of CERCLA, 42 U.S.C. § 9601(9).



27.   	The contamination found at the Site, as identified in the Findings of Fact above, includes

hazardous substances as defined in Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).



28.   	The conditions described in the Findings of Fact above constitute an actual or threatened “release” of a hazardous substance from the facility as defined by Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).  Such releases include, but are not limited to, PAHs, PCBs, pesticides, metals, and volatile organic compounds that were discharged into the soil, groundwater and sediments at the Site.  



29.  	Certain of the actions qualify as a removal action under the NCP criteria for a removal action in 40 CFR Section 300.415, for reasons including, but not limited to, “actual or potential exposure to nearby human populations, animals, or the food chain from hazardous substances or pollutants or contaminants”.



30. 	Respondent is a municipal corporation chartered by the State of New York and is a “person” within the meaning of Section 101(21) of CERCLA, 42 U.S.C. § 9601(21).



31. 	Respondent is a responsible party with respect to the Site within the meaning of Section 107(a) of CERCLA, 42 U.S.C. § 9607(a).  [See EPA letter re: City paragraph 36 here; see revised permit exemption paragraph 71.  City’s proposed paragraph 37 is language which applies only to an RI/FS].  

 

32.  	Respondent has discussed with EPA the basis for this Settlement Agreement and its terms.



VI. ORDER



33.  	Based upon the foregoing Findings of Fact, Conclusions of Law, Determinations, and the Administrative Record for the ROD, and the Administrative Record for the Fulton ROD, EPA has determined that the actual or threatened release of hazardous substances from the Site may present an imminent and substantial endangerment to the public health or welfare or the environment within the meaning of Section 106(a) of CERCLA, 42 U.S.C. § 9606(a), and it is hereby ordered and agreed that Respondent shall comply with all provisions of this Settlement Agreement, including, but not limited to, all attachments to this Settlement Agreement and all documents incorporated by reference into this Settlement Agreement.



VII. DESIGNATED EPA PROJECT MANAGER AND RESPONDENT’S PROJECT COORDINATOR



34. [bookmark: _Ref193079770] 	Respondent’s approved Project Coordinator is: 



		Kevin Clarke, P.E.

			NYC Department of Environmental Protection

			718-595-5995

			347-461-7400 (cell)

			kclarke@dep.nyc.gov



The Project Coordinator shall be responsible, on behalf of Respondent, for oversight of the implementation of this Settlement Agreement.  The Project Coordinator shall be knowledgeable at all times about all matters relating to the Work being performed under this Settlement Agreement.



35.  	In the event that Respondent changes its Project Coordinator, Respondent shall submit the name, address, qualifications, and telephone number of the new Project Coordinator to the EPA Project Coordinator specified in Paragraph 41, below.  The new Project Coordinator shall not be an attorney engaged in the practice of law.  He or she shall have the technical expertise sufficient to adequately oversee all aspects of the Work contemplated by this Settlement Agreement.  



36. 	Selection of a new Project Coordinator shall be subject to approval by EPA in writing.  If EPA disapproves a proposed Project Coordinator, Respondent shall propose a different person and notify EPA of that person’s name, address, telephone number and qualifications within seven (7) days following EPA’s disapproval.  Respondent may change its Project Coordinator provided that EPA has received written notice at least ten (10) days prior to the desired change.  The initial notification may be made orally, but shall be promptly followed by a written notice. All changes of the Project Coordinator shall be subject to EPA approval.



37.       EPA correspondence related to this Settlement Agreement will be sent to the Project Coordinator. Notice by EPA in writing to the Project Coordinator shall be deemed notice to Respondent for all matters relating to the Work under this Settlement Agreement and shall be effective upon receipt. To the extent possible, the Project Coordinator shall be present on-Site or readily available for EPA to contact during all working days.  Respondent shall retain a Project Coordinator at all times until EPA issues a Notice of Completion of the Work in accordance with Paragraph 126.



38.      Within x days of the Effective Date, Respondent shall retain a Supervising Contractor to perform the Work.  Respondent shall notify EPA of the name and qualifications of any change to the Supervising Contractor as well as any other contractor or subcontractor proposed to perform Work under this Settlement Agreement, at least ten (10) days prior to commencement of such Work by such entity.  [EPA anticipates approval of Hazen and Sawyer pending City confirmation that Hazen will adopt Brown and Caldwell’s preliminary design work to date rather than start from scratch.  Current language is a placeholder]. 



39.      All activities required of Respondent under the terms of this Settlement Agreement shall be performed only by well-qualified persons possessing all necessary permits, licenses, and other authorizations required by Federal, State, and/or local governments consistent with Section 121 of CERCLA, 42 U.S.C. § 9621, and all Work conducted pursuant to this Settlement Agreement shall be performed in accordance with prevailing professional standards.  All plans and specifications shall be prepared under the supervision of, and signed/certified by, a licensed New York professional engineer.



40.      EPA retains the right to disapprove any or all of the contractors and/or subcontractors proposed by Respondent to conduct the Work.  If EPA disapproves in writing any of Respondent’s proposed contractors, Respondent shall propose a different contractor within seven (7) days of receipt of EPA's disapproval.



	[Old paragraph 41 is redundant of Paragraph. 7, above.] 



41.   	EPA has designated Christos Tsiamis of the New York Remediation Branch,

Emergency and Remedial Response Division, EPA Region 2, as its Remedial Project Manager (“RPM”).  Except as otherwise provided in this Settlement Agreement, Respondent shall direct all submissions required by this Settlement Agreement to the RPM via e-mail at tsiamis.christos@epa.gov  and by regular mail, at U.S. EPA, Region 2, 290 Broadway, 20th Floor, New York, NY 10007.



42. 	EPA’s RPM shall have the authority lawfully vested in an RPM by the NCP.  In addition,

EPA’s RPM shall have the authority, consistent with the NCP, to halt any Work required by this Settlement Agreement and to take any necessary response action when the RPM determines that conditions at the Site may present an immediate endangerment to public health, welfare, or the environment.  The absence of the RPM from the area under study pursuant to this Settlement Agreement shall not be cause for the stoppage or delay of Work.



VIII. WORK TO BE PERFORMED



43.   	Within the time frames set forth in the Work Schedule attached hereto as Appendix B, or as otherwise specified in EPA-approved plans, Respondent shall perform all actions necessary to complete the Work set forth below to prepare for construction of the RH-34 Tank called for in the ROD, in accordance with the relevant provisions of the Retention Tank and 1st Street Turning Basin Statement of Work and the Tank RD Work Plan submitted by Respondent pursuant to the RD UAO after approval by EPA: [Last clause deleted because cleanup already captured in this paragraph.]



a.  	Complete the fee acquisition of the Canal-side Property as soon as possible, but no later than the date set forth in the Work Schedule;



b.  	Secure, through acquisition, lease or otherwise, access to any staging areas necessary to design and construct the RH-034 Tank;



c.  	Continue the RD of the RH-034 Tank for both the Canal-side Property and the Park Property simultaneously, with simultaneous submittal milestones, unless and until Respondent acquires the Canal-side Property;



d.  	Design any groundwater management and/or treatment system necessary for  construction and long-term operation of the RH-034 Tank;  [Subject to agreement by the City with Grid, or a state or EPA order otherwise, the City must be responsible for controlling any groundwater mounding caused by the construction of the tank].



e.          Cooperate and coordinate with National Grid’s design and performance of a removal action at 242 Nevins Street (Parcel VI), including but not limited to:  1) the provision of access for any investigation and design work prior to acquisition; 2) the provision of access following acquisition; and 3) National Grid’s design and operation of any groundwater management and/or treatment system; [EPA is confirming the accuracy of its assumption that the Fulton ROD will require National Grid to excavate all of Parcel VI].  



f.  	Pay for or perform a removal action at Parcel VII, including excavation of contaminated material and soil to the depth necessary to prepare Parcel VII for the construction of the RH-034 Tank, as well as any associated sampling, investigation and design work, and the design and operation of any groundwater management and/or treatment system necessary to conduct the removal action;  [See EPA letter.  EPA is seeking mechanism to define Grid and the City’s excavation boundaries from the PDI results, which will likely need to be subject to a true-up agreement between the parties]. 



g.  	Cooperate and coordinate with National Grid’s design and performance of a removal action at the Park Property for the excavation of contaminated material, including by providing access to National Grid to the Park Property, and by providing access, coordination and cooperation for the siting, construction, and operation of a temporary park until the restoration of the Park Property is completed, with temporary park planning, location leasing or acquisition, construction and start of park operations done in a manner that ensures there are no interruptions in park services when the Park Property is closed for the removal action; 



h. 	Cooperate and coordinate with National Grid in the design and restoration of the Park Property to, at minimum, its pre-response action functions following National Grid’s performance of a removal action at the Park Property.  In the event that EPA changes the siting of the RH-034 Tank from the Canal-side Property to the Park Property, Respondent shall cooperate and coordinate with National Grid in the design of the Park Property restoration (with restoration of the Park Property to occur after installation of the RH-034 Tank by Respondent and be performed pursuant to an administrative order or consent decree as part of the remedial action); [EPA has divided up the obligations regarding the Park removal into two subparagraphs (one for the removal and temporary park, one for restoration) to make the obligations clearer.  If the Park is later selected for the tank, the park restoration will be part of the RA, as it will need to be performed under an RA UAO or RA CD to comply with CERCLA].      



i.   	Cooperate and coordinate with National Grid’s performance of any other aspects of the Fulton ROD, including but not limited to, the design and construction of the containment wall.



44.  	Within 60 days of the Effective Date of this Settlement Agreement, Respondent shall prepare and submit to EPA for approval a list of all work plans necessary to carry out the Work described in Paragraph 43 above, together with a schedule for submission of such work plans.



45.  	Respondent shall submit to EPA, upon transmission or receipt by Respondent, copies of all acquisition-related documents exchanged with any property owners relating to the Work. 



46.    	Subject only to the Dispute Resolution procedures in Section XVI, at any time after the Effective Date of this Settlement Agreement, EPA in its sole unreviewable discretion may notify Respondent that EPA has determined that the Canal-side Property is no longer an appropriate tank siting location, at which Respondent shall comply with EPA’s corresponding changes to the Work.  [This provision conforms with the Canal-side Property selection above, but still allows EPA to change its selection to the Park Property].



47. 	Respondent shall conduct the Work required hereunder in accordance with CERCLA, the NCP, and the ROD, as well as applicable provisions of the following guidance documents, and of other guidance documents referenced in the following guidance documents: Uniform Federal Policy for Implementing Quality Systems (UFP-QS), EPA-505-F-03-001, March 2005 or newer, Uniform Federal Policy for Quality Assurance Project Plans (UFP-QAPP), Parts 1, 2 and 3, EPA-505-B-04-900A, B and C, March 2005 or newer, EPA Region 2’s “Clean and Green Policy” which may be found at http://www.epa.gov/region2/superfund/green_remediation/policy.html, Guidance for Scoping the Remedial Design (EPA 540/R-95/025, March 1995), and Guide to Management of Investigation-Derived Wastes (OSWER Publication 9345.3-03FS, January 1992), as they may be amended or modified by EPA.  



48.  	Respondent shall assure that field personnel used by Respondent are properly trained in the use of field equipment and in chain-of-custody procedures. [City’s proposed revision would exclude subcontractors].







IX. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS



49. 	After review of any plan, report, or other item that is required to be submitted for

approval pursuant to this Settlement Agreement, in a notice to Respondent, EPA will: (a) approve, in whole or in part, the submission; (b) approve the submission upon specified conditions; (c) modify the submission to cure the deficiencies; (d) disapprove, in whole or in part, the submission, directing that Respondent modify the submission; or (e) any combination of the above. However, EPA will not modify a submission without first providing Respondent at least one notice of deficiency and an opportunity to cure within twenty one (21)  days or other time frame as determined by EPA, except where to do so would cause serious disruption to the Work or where previous submission(s) have been disapproved due to material defects.



50.   	In the event of approval, approval upon conditions, or modification by EPA, pursuant to subparagraphs 49(a), (b) or (c) above, Respondent shall proceed to take any action required by the plan, report, or other deliverable, as approved or modified by EPA subject only to Respondents right to invoke the Dispute Resolution procedures for the items set forth in Section XVI of this Settlement Agreement.  Following EPA approval or modification of a submission or portion thereof, Respondent shall not thereafter alter or amend such submission or portion thereof unless directed by EPA. In the event that EPA modifies the submission to cure the deficiencies pursuant to Paragraph 49 and the submission had a material defect, EPA retains the right to seek stipulated penalties, as provided in Section XVIII (Stipulated Penalties).



51.  	Respondent may submit a written request to EPA seeking modifications to the Work Schedule.   EPA in its sole discretion will determine whether any modifications to the Work Schedule are warranted.



52.  	Resubmission of Plans. 



	a.  	Upon receipt of a notice of disapproval pursuant to Paragraph 49, Respondent shall, within fourteen (14) days or such longer time as specified by EPA in such notice, correct the deficiencies and resubmit the plan, report, or other deliverable for approval. Any stipulated penalties applicable to the submission, as provided in Section XVIII, shall accrue during the fourteen (14) day period or otherwise specified period but shall not be payable unless the resubmission is disapproved or modified due to a material defect as provided in Paragraphs 49 and 50. 

	

	b.  	Notwithstanding the receipt of a notice of disapproval pursuant to Paragraph 49, Respondent shall proceed, at the direction of EPA, to take any action required by any non-deficient portion of the submission. Implementation of any non-deficient portion of a submission shall not relieve Respondent of any liability for stipulated penalties under Section XVIII (Stipulated Penalties).



53.  	If EPA disapproves a resubmitted plan, report, or other deliverable, or portion thereof,

EPA may again direct Respondent to correct the deficiencies. EPA also retains the right to modify or develop the plan, report, or other deliverable. Respondent shall implement any such plan, report, or deliverable as corrected, modified, or developed by EPA. 



54.         If upon resubmission, a plan, report, or other deliverable is disapproved or modified by EPA due to a material defect, Respondent shall be deemed to have failed to submit such plan, report, or other deliverable timely and adequately.  Stipulated penalties shall accrue for such violation from the date on which the initial submission was originally required, as provided in Section XVIII.



55.        In the event that EPA takes over some of the tasks, Respondent shall incorporate and integrate information supplied by EPA into the final reports.



56.       All plans, reports, and other deliverables submitted to EPA under this Settlement Agreement shall, upon approval or modification by EPA, be incorporated into and enforceable under this Settlement Agreement. In the event EPA approves or modifies a portion of a plan, report, or other deliverable submitted to EPA under this Settlement Agreement, the approved or modified portion shall be incorporated into and become enforceable under this Settlement Agreement.



X. SUBMISSION OF PLANS AND REPORTING REQUIREMENTS



57. 	Reporting.



	a.  	Beginning on the 30th day after the Effective Date, Respondent shall submit a written progress report to EPA concerning actions undertaken pursuant to this Settlement Agreement until termination of this Settlement Agreement, unless otherwise directed in writing by EPA. These reports shall describe all significant developments during the preceding period, including the actions performed and any problems encountered, analytical data received during the reporting period,  property access and acquisition status, the developments anticipated during the next reporting period, including a schedule of actions to be performed, anticipated problems, and planned resolutions of past or anticipated problems.  In addition, Respondent shall promptly provide an interim status report via email for any significant change of conditions related to property access and/or acquisition.  



	b.  	Respondent shall submit copies of all plans, reports, or other submissions required by this Settlement Agreement, the Statement of Work, or any approved work plan as set forth below.  Any electronic submissions must be in a format that is compatible with EPA software and in database files and sizes to be specified by EPA.  Reports should be submitted to the following:



3 copies:     		Remedial Project Manager - Gowanus Canal Site

(1 bound, 		Emergency and Remedial Response Division

1 unbound, 		U.S. Environmental Protection Agency, Region 2 

1 electronic)		290 Broadway, 20th Floor

			 			New York, New York 10007-1866

						212-637-4257

						tsiamis.christos@epa.gov



1 copy:			Chief, New York/Caribbean Superfund Branch

(via email		Office of Regional Counsel	

or electronic) 	United States Environmental Protection Agency, Region 2      		

			290 Broadway, 17th Floor

			New York, New York 10007-1866

			Attn:  Gowanus Canal Superfund Site Attorney

			212-637-3170

			carr.brian@epa.gov

				

1 copy each:  		N.Y.S. Department of Environmental Conservation

(via email)		gardiner.cross@dec.ny.gov

			henry.willems@dec.ny.gov

george.heitzman@dec.ny.gov

karen.Mintzer@dec.ny.gov



c.  	Reports and Notices as to Respondent shall be submitted to the following:



	Kevin Clarke, P.E.

		NYC Department of Environmental Protection

		718-595-5995

		347-461-7400 (cell)

		kclarke@dep.nyc.gov



							Christopher King 

Senior Counsel, Environmental Law

New York City Law Department 

Office of the Corporation Counsel

100 Church Street

New York, NY 10007

212-356-2074

cking@law.nyc.gov



XI. SITE ACCESS



58.    	For any portion of the Site, or any other property where access is needed to implement the Work which is currently owned by Respondent, or for which Respondent obtains ownership or access under this Settlement Agreement, Respondent shall, commencing on the Effective Date, provide EPA, NYSDEC and their representatives, including contractors, with access at all reasonable times to the Site to conduct any activity related to this Settlement Agreement.  Respondent shall also provide National Grid access to all such property and fully cooperate with National Grid in carrying out response actions at the Canal-side Property and Park Property.  Respondent shall, at least thirty (30) days prior to the conveyance of any interest in real property at the Site, give written notice to the transferee that the property is subject to this Settlement Agreement and written notice to EPA of the proposed conveyance, including the name and address of the transferee. Respondent also agrees to require that its successors comply with the immediately preceding sentence, this Section, and Section XII (Access to Information).  [This provision is a grant of access for EPA to oversee the Work].



59.  	For any real property Respondent is acquiring for the purpose of siting and constructing the RH-034 Tank, Respondent shall immediately notify EPA if that may affect its timing or ability to obtain title or lease.  [See modified monthly report section requiring notice of acquisition issues].



60.   Where any response action under this Settlement Agreement is to be performed in areas other than the Canal-side Property, and those areas that are owned by, or in possession of, someone other than Respondent, Respondent shall use best efforts to acquire, lease or obtain all necessary access within thirty (30) days after the Effective Date, or such longer period as approved in writing by EPA, or as otherwise specified in writing by EPA. Respondent shall immediately notify EPA if, after using best efforts, it is unable to obtain such agreements. For purposes of this Paragraph, “best efforts” includes the payment of reasonable sums of money in consideration of access. Respondent shall describe in detail in writing its efforts to obtain access. EPA may then assist Respondent in gaining access, to the extent necessary to effectuate the response actions described herein, using such means as EPA deems appropriate. Respondent shall reimburse EPA for all costs and attorney’s fees incurred by the United States in obtaining such access, in accordance with the procedures in Section XV (Payment of Response Costs).  [This provision includes any staging area or any other area other than the Canal-side Property, for which EPA is reserving its authority to assist the City in obtaining title or access]. 



61.  	Notwithstanding any provision of this Settlement Agreement, EPA retains all of its access authorities and rights, including enforcement authorities related thereto, under CERCLA, the Resource Conservation and Recovery Act (“RCRA”), and any other applicable statutes or regulations.



62. 	If Respondent cannot obtain access agreements, EPA may obtain access for

Respondent, perform those tasks or activities with EPA contractors, or terminate the Settlement Agreement. If EPA performs those tasks or activities with EPA contractors and does not terminate the Settlement Agreement, Respondent shall perform all other activities not requiring access and shall reimburse EPA for all costs incurred in performing such activities. Respondent shall integrate the results of any such tasks undertaken by EPA into its reports and deliverables.



XII. ACCESS TO INFORMATION 

63.        Respondent shall provide to EPA upon request, copies of all documents and information within its possession or control or that of its contractors or agents relating to activities at the Site or to the implementation of this Settlement Agreement, including, but not limited to, property acquisition, sampling, analysis, chain of custody records, manifests, trucking logs, receipts, reports, sample traffic routing, correspondence, or other documents or information related to the Work. Respondent shall also make available to EPA, for purposes of investigation, information gathering, or testimony, its employees, agents, or representatives with knowledge of relevant facts concerning the performance of the Work.



64.  	Respondent may transmit business confidentiality claims on behalf of its contractors covering part or all of the documents or information submitted to EPA under this Settlement Agreement to the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined to be confidential by EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality accompanies documents or information when it is submitted to EPA, or if EPA has notified Respondent that the documents or information are not confidential under the standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be given access to such documents or information without further notice to Respondent. Respondent shall segregate and clearly identify all documents or information submitted under this Settlement Agreement for which Respondent asserts business confidentiality claims. 



65.  	Respondent may assert that certain documents, records, and other information are privileged under the attorney-client privilege or any other privilege recognized by federal law. If the Respondent asserts such a privilege in lieu of providing documents, it shall provide EPA with the following: a) the title of the document, record, or information; b) the date of the document, record, or information; c) the name and title of the author of the document, record, or information; d) the name and title of each addressee and recipient; e) a description of the contents of the document, record, or information; and f) the privilege asserted by Respondent. However, no documents, reports or other information created or generated pursuant to the requirements of this Settlement Agreement, including documents regarding the lease or acquisition of property or alienation of the Park Property, shall be withheld on the grounds that they are privileged.



66. 	No claim of confidentiality shall be made with respect to any data, including, but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or engineering data, or any other documents or information evidencing conditions at, or around, the Site.

XIII. RECORD RETENTION

67.        During the pendency of this Settlement Agreement and until ten (10) years after Respondent’s receipt of  EPA’s notification that the Work has been completed, Respondent shall preserve and retain all non-identical copies of documents, records, and other information (including documents, records, or other information in electronic form) now in its possession or control or which come into its possession or control that relate in any manner to the performance of the Work or the liability of any person under CERCLA with respect to the Site, regardless of any retention policy to the contrary. Until ten (10) years after notification that the Work has been completed, Respondent shall also instruct its contractors and agents to preserve all documents, records, and other information of whatever kind, nature, or description relating to performance of the Work.



68.        At the conclusion of this document retention period, Respondent shall notify EPA at least ninety (90) days prior to the destruction of any such documents, records, or other information and, upon request by EPA, Respondent shall deliver any such documents, records, or other information to EPA. Respondent may assert that certain documents, records, and other information are privileged under the attorney-client privilege or any other privilege recognized by federal law. If Respondent asserts such a privilege, it shall provide EPA with the following: a) the title of the document, record, or other information; b) the date of the document, record, or other information; c) the name and title of the author of the document, record, or other information; d) the name and title of each addressee and recipient; e) a description of the subject of the document, record, or other information; and f) the privilege asserted by Respondent.  However, no documents, records, or other information created or generated pursuant to the requirements of this Settlement Agreement shall be withheld on the grounds that they are privileged. 



69.     	Respondent hereby certifies that to the best of its knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed, or otherwise disposed of any records, documents, or other information (other than identical copies) relating to its potential liability regarding the Site since notification of potential liability by EPA or the State or the filing of suit against it regarding the Site, and that it has fully complied with any and all EPA requests for information pursuant to Sections 104(e) and 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. § 6927.



XIV. COMPLIANCE WITH OTHER LAWS 

70.    	Respondent shall undertake all action that this Settlement Agreement requires in accordance with the requirements of all applicable local, state, and federal laws and regulations, unless an exemption from such requirements is specifically provided by law or in this Settlement Agreement. The activities conducted pursuant to this Settlement Agreement, if approved by EPA, shall be considered consistent with the NCP.



71. 	 As provided in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e), and the NCP, no permit shall be required for any portion of the Work conducted entirely on-Site, but Respondent must nevertheless comply with the substantive requirements of any such permit.  Where any portion of the Work requires a federal or state permit or approval, Respondent shall submit timely applications and take all other actions necessary to obtain and to comply with all such permits or approvals.  In the event that any person commences a legal action against Respondent in any court of law related to its acquisition of the Canal-side Property, EPA reserves the right to assert its views in any such legal action.  [As discussed, EPA reserves the right to intervene or file briefs in support of the City]. 

72.    	This Settlement Agreement is not, and shall not be construed to be, a permit issued pursuant to any federal or state statute or regulation.



XV. PAYMENT OF FUTURE RESPONSE COSTS 



73.   	Respondent hereby agrees to reimburse EPA for all Future Response Costs.  EPA will periodically send billings to Respondent for Future Response Costs.  EPA's billings will be accompanied by a printout of cost data in EPA's financial management system, as well as a brief narrative statement of the activities performed.  Respondent shall, within thirty (30) days of receipt of each such billing, remit payment of the billed amount.  Respondent’s payment pursuant to this paragraph shall be made by Electronic Funds Transfer (“EFT”) to EPA. To effect payment via EFT, Respondent shall instruct its bank to remit payment in the required amount via EFT using the following information, or such other updated EFT information that EPA may subsequently provide to Respondent:



.	Amount of payment

.	Bank: Federal Reserve Bank of New York

.	Account code for Federal Reserve Bank account receiving the payment: 68010727

.	Federal Reserve Bank ABA Routing Number: 021030004

.	SWIFT Address:  FRNYUS33

   	33 Liberty Street

	New York, NY 10045

.	Field Tag 4200 of the Fedwire message should read:

  	 D 68010727 Environmental Protection Agency

.	Name of remitter: 

.	Settlement Agreement Index number: CERCLA–02-2016-2003

.	Site/spill identifier: 02-ZP



At the time of payment, Respondent shall send notice via regular mail that such payment has been made to:



		U.S. Environmental Protection Agency

		Cincinnati Finance Office

  		26 Martin Luther King Drive

		Cincinnati, OH 45268



and via email to the following:

cinwd_acctsreceivable@epa.gov 

kellum.elizabeth@epa.gov

tsiamis.christos@epa.gov

carr.brian@epa.gov.

Such notices shall reference the date of the EFT, the payment amount, the name of the Site, the Settlement Agreement index number, and Respondent’s Project Coordinator’s name and address.  



74.     All payments by Respondent pursuant to Paragraph 73 shall be deposited in the Gowanus Canal Superfund Site Special Account within the EPA Hazardous Substance Superfund, to be retained and used to conduct or finance response actions at or in connection with the Site, or to be transferred by EPA to the EPA Hazardous Substance Superfund.



75.      Respondent may contest payment of any Future Response Costs billed under Paragraph 73, if it determines that EPA has made an accounting error, or if it alleges that a cost item that is included represents costs that are inconsistent with the NCP.  Such objection shall be made in writing within thirty (30) days of receipt of the bill and must be sent to the EPA RPM. Any such objection shall specifically identify the contested Future Response Costs and the basis for objection. In the event of an objection, Respondent shall, within the thirty (30) day period, pay all uncontested Future Response Costs to EPA in the manner described in Paragraph 73. Simultaneously, Respondent shall establish an interest-bearing escrow account in a federally-insured bank duly chartered in the State of New York and remit to that escrow account funds equivalent to the amount of the contested Future Response Costs. Respondent shall send to the EPA RPM a copy of the transmittal letter and check paying the uncontested Future Response Costs, and a copy of the correspondence that establishes and funds the escrow account, including, but not limited to, information containing the identity of the bank and bank account under which the escrow account is established as well as a bank statement showing the initial balance of the escrow account. Simultaneously with establishment of the escrow account, Respondent shall initiate the Dispute Resolution procedures in Section XVI (Dispute Resolution).  If EPA prevails in the dispute, within five (5) days of the resolution of the dispute, Respondent shall pay the sums due (with accrued Interest) to EPA in the manner described in Paragraph 73.  If Respondent prevails concerning any aspect of the contested costs, Respondent shall pay that portion of the costs (plus associated accrued Interest) for which it did not prevail to EPA in the manner described in Paragraph 73. Respondent shall be disbursed any balance of the escrow account. The dispute resolution procedures set forth in this Paragraph in conjunction with the procedures set forth in Section XVI (Dispute Resolution) shall be the exclusive mechanisms for resolving disputes regarding Respondent’s obligation to reimburse EPA for Future Response Costs.



76.  	Respondent shall pay Interest on any amounts overdue under Paragraphs 73, 74, or 75.  Such Interest shall begin to accrue on the first day that the respective payment is overdue and shall continue to accrue until the date of payment. Payments of Interest made under this Paragraph shall be in addition to such other remedies or sanctions available to the United States by virtue of Respondent’s failure to make timely payments under this Section, including but not limited to, payment of stipulated penalties pursuant to Section XVIII.



XVI. DISPUTE RESOLUTION

77.     	Respondent shall not invoke dispute resolution under this Settlement Agreement or in any other forum for any dispute regarding this Settlement Agreement other than Payment of Future Response Costs (Section XV) or Stipulated Penalties (Section XVIII), the 65% design submittal, and an EPA decision to change the RH-034 tank siting location from the Canal-side Property to the Park Property.  The dispute resolutions provisions of this Section are the exclusive mechanism for resolving such disputes arising under this Settlement Agreement and shall not apply to any dispute Respondent may have concerning the dispute resolution process. Respondent may not dispute any other provisions of this Settlement Agreement in any enforcement action or forum.  The Parties shall attempt to resolve any disagreements concerning this Settlement Agreement expeditiously and informally. 



78.  	Notwithstanding any other provision of this Settlement Agreement, Respondent may not invoke dispute resolution procedures more than once regarding the same issue.  



79. 	If Respondent invokes Dispute Resolution under this Settlement Agreement, it shall notify EPA in writing of its objection(s) within twenty (20) days of such action, unless the objection(s) has/have been resolved informally.  EPA and Respondent shall have twenty (20) days from EPA’s receipt of Respondent’s written objection(s) to resolve the dispute through formal negotiations (the “Negotiation Period”). The Negotiation Period may be extended only by EPA.



80. 	Any agreement reached by the parties pursuant to this Section shall be in writing and shall, upon signature by both parties, be incorporated into and become an enforceable part of this Settlement Agreement.  If the Parties are unable to reach an agreement within the Negotiation Period, an EPA management official at the Deputy Division Director level will issue a written decision on the dispute to Respondent. EPA’s decision shall be incorporated into and become an enforceable part of this Settlement Agreement. Respondent’s obligations under this Settlement Agreement shall not be tolled by submission of any objection for dispute resolution under this Section. [There is no need for a formal Administrative Record because there is no appeal.  In any event, EPA is required to maintain Agency records by law].  Following resolution of the dispute, as provided by this Section, Respondent shall fulfill the requirement that was the subject of the dispute in accordance with the agreement reached or with EPA’s decision, whichever occurs. Respondent shall proceed in accordance with EPA’s final decision regarding the matter in dispute, regardless of whether Respondent agrees with the decision.  





XVII. FORCE MAJEURE

81. 	Respondent agrees to perform all requirements of this Settlement Agreement within the time limits established under this Settlement Agreement, unless the performance is delayed by a force majeure. For purposes of this Settlement Agreement, a force majeure is defined as any event arising from causes beyond the control of Respondent, or of any entity controlled by Respondent, including, but not limited to, its contractors and subcontractors, that delays or prevents performance of any obligation under this Settlement Agreement despite Respondent’s best efforts to fulfill the obligation. The requirement that Respondent exercise “best efforts to fulfill the obligation” includes using best efforts to anticipate any potential force majeure event: (a) as it is occurring; and (b) following the potential force majeure event, such that the delay is minimized to the greatest extent possible. Force majeure does not include, and Respondent may not invoke force majeure for, the following:  



a. Failure to obtain Comptroller approval for this Settlement Agreement or for  implementing any requirement of this Settlement Agreement;  [redundant] 



b. Failure to obtain acquisition, construction or Park Property-related funding, including for reasons of financial inability to complete the Work or increased cost of performance;



c. Failure to obtain acquisition approval from any City agencies or entities required for the performance of this Settlement Agreement; [redundant]



d. Failure to cooperate and coordinate with National Grid, regarding, among other things, response actions at the Fulton MGP Site Parcels I, VI and VII, the design and construction of the Fulton MGP Site containment wall, and the cleanup of the Park Property; and



e. Failure to resolve any and all challenges to any Condemnation Determination and Finding by Respondent under Eminent Domain Procedure Law Section 207 within the time period specified in the Work Schedule for the Canal-side Property.



82.       If any event occurs or has occurred that may delay the performance of any obligation under this Settlement Agreement, whether or not caused by a force majeure event, Respondent shall notify EPA orally within two (2) days of when Respondent first knew that the event might cause a delay. Within five (5) days thereafter, [days is already defined to not include non-business days] Respondent shall provide to EPA in writing: an explanation and description of the reasons for the delay; the anticipated duration of the delay; all actions taken or to be taken to prevent or minimize the delay; a schedule for implementation of any measures to be taken to prevent or mitigate the delay or the effect of the delay; Respondent’s rationale for attributing such delay to a force majeure event if it intends to assert such a claim; and a statement as to whether, in the opinion of Respondent, such event may cause or contribute to an endangerment to public health, welfare, or the environment. Failure to comply with the above requirements shall preclude Respondent from asserting any claim of force majeure for that event for the period of time of such failure to comply and for any additional delay caused by such failure. Respondent shall be deemed to know of any circumstance of which Respondent, any entity controlled by Respondent, or Respondent’s contractors knew or should have known.



83.    	If EPA agrees that the delay or anticipated delay is attributable to a force majeure event, the time for performance of the obligations under this Settlement Agreement that are affected by the force majeure event will be extended by EPA for such time as is necessary to complete those obligations. An extension of the time for performance of the obligations affected by the force majeure event shall not, of itself, extend the time for performance of any other obligation. If EPA does not agree that the delay or anticipated delay has been or will be caused by a force majeure event, EPA will notify Respondent in writing of its decision. If EPA agrees that the delay is attributable to a force majeure event, EPA will notify Respondent in writing of the length of the extension, if any, for performance of the obligations affected by the force majeure event.



XVIII. STIPULATED PENALTIES

84.        If Respondent fails, without prior EPA approval, to comply with any of the requirements or time limits set forth in or established pursuant to this Settlement Agreement, and such failure is not excused under the terms of Paragraphs 81 through 83 above (Force Majeure), Respondent shall, upon demand by EPA, pay a stipulated penalty to EPA in the amount indicated below:



		a.	For non-compliance with any requirements of this Settlement Agreement, other than the timely provision of progress reports required by Paragraph 57.a., stipulated penalties shall accrue in the amount of $1,500 per day, per violation, for the first fourteen (14) days of noncompliance, $5,000 per day, per violation, for the 15th through 30th day of noncompliance, and $10,000 per day, per violation, for the 31st day of noncompliance and beyond.



		b. 	For non-compliance with the requirement to submit progress reports [payment of EPA costs has to be tier 1] in Paragraph 57.a., stipulated penalties shall accrue in the amount of $500 per day, per violation, for the first seven (7) days of noncompliance, $750 per day, per violation, for the 8th through 15th day of noncompliance, $1,000 per day, per violation, for the 16th through 25th day of noncompliance, and $2,000 per day, per violation, for the 26th day of noncompliance and beyond.



85. 	Any such penalty shall accrue as of the first day after the applicable deadline has

passed and shall continue to accrue until the noncompliance is corrected or EPA notifies Respondent that EPA has determined that EPA will perform the tasks for which there is non-compliance.  Such penalty shall be due and payable thirty (30) days following receipt of a written demand from EPA.  Payment of any such penalty to EPA shall be made via EFT in accordance with the payment procedures in Paragraph 73 above.  Respondent shall pay Interest on any amounts overdue under this paragraph.  Such Interest shall begin to accrue on the first day that payment is overdue.



86. 	Even if violations are simultaneous, separate penalties shall accrue for separate violations of this Settlement Agreement.  Penalties accrue and are assessed per violation per day.  Penalties shall accrue regardless of whether EPA has notified Respondent of a violation or act of noncompliance.  The payment of penalties shall not alter in any way Respondent’s obligation to complete the performance of the Work required under this Settlement Agreement.



87.        In the event that EPA assumes performance of a portion or all of the Work pursuant to Paragraph 98, Respondent shall be liable for a stipulated penalty in the amount of $5,000,000. [Although EPA reduced the penalty relative to work completed in the Newtown Creek RI/FS order, the work in this order is valued at $100 – 200 million, depending on various contingencies.  The penalty amount is a deterrent figure, not tied to financial assurance, which would be a much higher sum for this work]. 



88.       All penalties shall begin to accrue on the day after the complete performance is due, or the day a violation occurs, and shall continue to accrue through the final day of the correction of the noncompliance or completion of the activity.  However, stipulated penalties shall not accrue: 1) with respect to a deficient submission under Section IX (EPA approval of plans and other submissions) during the period, if any, beginning on the 31st day after EPA’s receipt of such submission until the date that EPA notifies Respondent of any deficiency; 2) with respect to a decision by the Deputy Division Director as provided in Section XVI (Dispute Resolution) paragraph 80 of this Settlement Agreement, during the period, if any, beginning on the 31st day after the Negotiation Period begins until the date that the Deputy Division Director issues a final decision regarding such dispute or 3) for failure to acquire the Canal-side Property pursuant to Paragraph 43.a. of this Settlement Agreement after the time of any notification to Respondent made pursuant to Paragraph 46.  Nothing herein shall prevent the simultaneous accrual of separate penalties for separate violations of this Settlement Agreement.



89.        Following EPA’s determination that Respondent has failed to comply with a requirement of this Settlement Agreement, EPA may give Respondent written notification of the failure and describe the noncompliance. EPA may send Respondent a written demand for payment of the penalties. 



90.       Respondent shall pay EPA all penalties accruing under this Section within thirty (30) days of Respondent’s receipt from EPA of a demand for payment of the penalties, unless Respondent invokes the dispute resolution procedures under Section XVI (Dispute Resolution). [Model language].



91.       The payment of penalties shall not alter in any way Respondent’s obligation to complete performance of the Work required under this Settlement Agreement.



92.       Penalties shall continue to accrue during any dispute resolution period but need not be paid until fifteen (15) days after the dispute is resolved by agreement or by receipt of EPA’s decision.



93.       If Respondent fails to pay stipulated penalties when due, EPA may institute proceedings to collect the penalties, as well as Interest. 



94.       Nothing in this Settlement Agreement shall be construed as prohibiting, altering, or in any way limiting the ability of EPA to seek any other remedies or sanctions available by virtue of Respondent’s violation of this Settlement Agreement or of the statutes and regulations upon which it is based, including, but not limited to, penalties pursuant to Sections 106(b) and 122(l) of CERCLA, 42 U.S.C. §§ 9606(b) and 9622(l), and punitive damages pursuant to Section 107(c)(3) of CERCLA, 42 U.S.C. § 9607(c)(3).  Provided, however, that EPA shall not seek civil penalties pursuant to Section 106(b) or 122(l) of CERCLA or punitive damages pursuant to Section 107(c)(3) of CERCLA for any violation for which a stipulated penalty is provided herein, except in the case of a willful violation of this Settlement Agreement or in the event that EPA assumes performance of a portion or all of the Work pursuant to Section XX (Reservation of Rights by EPA), Paragraph 98. Notwithstanding any other provision of this Section, EPA may, in its unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to this Settlement Agreement.



XIX. COVENANT NOT TO SUE BY EPA 

95.         In consideration of the actions that Respondent will perform and the payments that Respondent will make under the terms of this Settlement Agreement, and except as otherwise specifically provided in this Settlement Agreement, EPA covenants not to sue or to take administrative action against Respondent pursuant to Sections 106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(a), for the Work and for Future Response Costs.  This covenant not to sue shall take effect upon the Effective Date of this Settlement Agreement and is conditioned upon Respondent’s complete and satisfactory performance of all obligations under this Settlement Agreement, including, but not limited to, the satisfactory performance of the Work and payment of Future Response Costs pursuant to Section XV. This covenant not to sue extends only to Respondent and does not extend to any other person.



XX. RESERVATION OF RIGHTS BY EPA 

96.       Except as specifically provided in this Settlement Agreement, nothing herein shall limit the power and authority of EPA or the United States to take, direct, or order all actions necessary to protect public health, welfare, or the environment or to prevent, abate, or minimize an actual or threatened release of hazardous substances, pollutants or contaminants, or hazardous or solid waste on, at, or from the Site. Further, except as specifically provided in this Settlement Agreement, nothing herein shall prevent EPA from seeking legal or equitable relief to enforce the terms of this Settlement Agreement, from taking other legal or equitable action as it deems appropriate and necessary, or from requiring Respondent in the future to perform additional activities pursuant to CERCLA or any other applicable law.



97.       The covenant not to sue set forth in Section XIX above does not pertain to any matters other than those expressly identified therein.  EPA reserves, and this Settlement Agreement is without prejudice to, all rights against Respondent with respect to all other matters, including, but not limited to:



a. claims based on a failure by Respondent to meet a requirement of this Settlement Agreement;



b. liability for costs not included within the definition of Future Response Costs;



c. liability for performance of response actions other than the Work;



d. criminal liability;



e. liability for damages for injury to, destruction of, or loss of natural resources,                                     and for the costs of any natural resource damage assessments;



f. liability arising from the past, present, or future disposal, release, or threat of                               release of Waste Materials outside of the Site; 



g. liability for performance of response actions at the Park Property; 



h. liability for failure to comply with the RD UAO, and any amendments to the UAO; and 



i. liability for costs incurred, or to be incurred, by the U.S. Department of Justice on behalf of EPA or the Agency for Toxic Substances and Disease Registry, related to the Site. 



98.         Work Takeover.   In the event EPA determines that Respondent has ceased implementation of any portion of the Work, is seriously or repeatedly deficient or late in its performance of the Work, or is implementing the Work in a manner that may cause an endangerment to human health or the environment, EPA may assume the performance of any or all portion(s) of the Work as EPA determines necessary.  Costs that EPA incurs in performing the Work pursuant to this Paragraph shall be considered Future Response Costs that Respondent shall pay pursuant to Section XV (Payment of Response Costs). Notwithstanding any other provision of this Settlement Agreement, EPA retains all authority and reserves all rights to take any and all response actions authorized by law.











XXI. COVENANT NOT TO SUE BY RESPONDENT    

99.  	Respondent covenants not to sue and agrees not to assert any claims or causes of action against the United States, or its contractors or employees, with respect to the Work, Future Response Costs, or this Settlement Agreement, including, but not limited to: 



		a.  	any direct or indirect claim for reimbursement from the Hazardous Substance Superfund established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law; 



		b.  	any claim arising out of the Work or arising out of the response actions for which the Future Response Costs will be incurred, respectively, including under the United States Constitution, the State Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common law; or 



		c.  	any claim against the United States pursuant to Sections 107 and 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613; provided however, this Settlement Agreement shall not have any effect on claims or causes of action that Respondent has or may have against the United States or any of its agencies or departments, other than EPA, as responsible parties relating to the Site.



100.  	Respondent agrees not to assert any claims, causes of action, defenses or challenges relating to the validity of the remedy selected in the September 27, 2013 ROD, including but not limited to its consistency with CERCLA and the National Contingency Plan, 40 CFR Part 300, and any change in the cost of the selected remedy.  [See EPA letter].



101.     	Except as expressly provided in Section XXI, Paragraphs 104, 106, and 107 (De Micromis, De Minimis and Municipal Solid Waste (“MSW”) Generators/Transporters Waivers), these covenants not to sue shall not apply in the event the United States brings a cause of action or issues an order pursuant to the reservations set forth in Subparagraphs 97(b), (c), (e), (f) and (i), but only to the extent that Respondent’s claims arise from the same response action, response costs, or damages that the United States is seeking pursuant to the applicable reservation.  [Extensive EPA HQ approval is needed to remove the waivers.  Since these are not necessarily at issue in this matter, there is no reason not to include them].



102.       Respondent reserves, and this Settlement Agreement is without prejudice to, claims against the United States subject to the provisions of Chapter 171 of Title 28 of the United States Code, for money damages for injury or loss of property or personal injury or death caused by the negligent or wrongful act or omission of any employee of the United States while acting within the scope of his office or employment under circumstances where the United States, if a private person, would be liable to the claimant in accordance with the law of the place where the act or omission occurred. However, any such claim shall not include a claim for any damages caused, in whole or in part, by the act or omission of any person, including any contractor, who is not a federal employee as that term is defined in 28 U.S.C. § 2671; nor shall any such claim include a claim based on EPA’s selection of response actions or the oversight or approval of Respondent’s plans or activities. The foregoing applies only to claims that are brought pursuant to any statute other than CERCLA and for which the waiver of sovereign immunity is found in a statute other than CERCLA.



103.  	Nothing in this Agreement shall be deemed to constitute approval or preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700(d).



104. 	Respondent agrees not to assert any claims and to waive all claims or causes of action that it may have for all matters relating to the Site, including for contribution, against any person where the person’s liability to Respondent with respect to the Site is based solely on having arranged for disposal or treatment, or for transport for disposal or treatment, of hazardous substances at the Site, if all or part of the disposal, treatment, or transport occurred before April 1, 2001, and the total amount of material containing hazardous substances contributed by such person to the Site was less than 110 gallons of liquid materials or 200 pounds of solid materials.



105.  	The waiver in Paragraph 104 shall not apply with respect to any defense, claim or cause of action that Respondent may have against any person meeting the above criteria, if such person asserts a claim or cause of action relating to the Site against Respondent.  This waiver also shall not apply to any claim or cause of action against any person meeting the above criteria, if EPA determines:



	a.  	that such person has failed to comply with any EPA requests for information or administrative subpoenas issued  pursuant to Section 104(e) or 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) or 9622(e) or Section 3007 of RCRA, 42 U.S.C. §6927, or has impeded or is impeding, through action or inaction, the performance of a response action or natural resource restoration with respect to the Site, or has been convicted of a criminal violation for the conduct to which this waiver would apply and that conviction has not been vitiated on appeal or otherwise; or

	

	b.  	that the materials containing hazardous substances contributed to the Site by such person have contributed significantly, or could contribute significantly, either individually or in the aggregate, to the cost of response action or natural resource restoration at the Site.



106.       Respondent agrees not to assert any claims and to waive all claims or causes of action (including but not limited to claims or causes of action under Sections 107(a) and 113 of CERCLA, 42 U.S.C. §§9607(a) and 9613) that it may have for all matters relating to the Site, against any person that has entered into a final de minimis settlement under Section 122(g) of CERCLA, 42 U.S.C. § 9622(g), or a final settlement based on limited ability to pay, with EPA with respect to the Site.  This waiver shall not apply with respect to any defense, claim, or cause of action that Respondent may have against any person if such person asserts a claim or cause of action relating to the Site against Respondent.



107. 	Respondent agrees not to assert any claims and to waive all claims or causes of action that it may have for all matters relating to the Site, including for contribution, against any person where the person’s liability to Respondent with respect to the Site is based solely on having arranged for disposal or treatment, or for transport for disposal or treatment, of Municipal Solid Waste (“MSW”) at the Site, if the volume of MSW disposed, treated or transported by such person to the Site did not exceed 0.2 percent of the total volume of waste at the Site.



108.  	The waiver in Paragraph 107 above shall not apply with respect to any defense, claim, or cause of action that Respondent may have against any person meeting the above criteria if such person asserts a claim or cause of action relating to the Site against Respondent.  This waiver also shall not apply to any claim or cause of action against any person meeting the above criteria, if EPA determines that:  (a) the MSW contributed significantly, or could contribute significantly, either individually or in the aggregate, to the cost of the response action or natural resource restoration at the Site; (b) the person has failed to comply with any information request or administrative subpoena issued pursuant to Section 104(e) or 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) or 9622(e) or Section 3007 of RCRA, 42 U.S. C. §6927, or (c) the person impeded or is impeding, through action or inaction, the performance of a response action or natural resource restoration with respect to the Site.



XXII. OTHER CLAIMS 

109.       By issuance of this Settlement Agreement, the United States and EPA assume no liability for injuries or damages to persons or property resulting from any acts or omissions of Respondent.  The United States or EPA shall not be deemed a party to any contract entered into by Respondent or its directors, officers, employees, agents, successors, representatives, assigns, contractors, or consultants in carrying out actions pursuant to this Settlement Agreement.



110.       Except as expressly provided in Section XXI, Paragraph(s) 104, 106, and 107 (De Minimis, De Micromis, and MSW Waivers)” and Section XIX (Covenant Not to Sue by EPA), nothing in this Settlement Agreement shall be construed to create any rights in, or grant any cause of action to, any person not a party to this Settlement Agreement.  Except as provided in Paragraphs 104, 106, and 107, Respondent expressly reserves any and all rights (including, but not limited to, pursuant to Section 113 of CERCLA, 42 U.S.C. § 9613), defenses, claims, demands, and causes of action which Respondent may have with respect to any matter, transaction, or occurrence relating in any way to the Site against any person not a party hereto.  Nothing in this Settlement Agreement diminishes the right of the United States, pursuant to Section 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2) and (3), to pursue any such persons to obtain additional response costs or response action and to enter into settlements that give rise to contribution protection pursuant to Section 113(f)(2).



111.       No action or decision by EPA pursuant to this Settlement Agreement shall give rise to any right to judicial review, except as set forth in Section 113(h) of CERCLA, 42 U.S.C. § 9613(h).



XXIII. CONTRIBUTION PROTECTION

112.       The Parties agree that this Settlement Agreement constitutes an administrative settlement pursuant to which Respondent has, as of the Effective Date, resolved liability to the United States within the meaning of Sections 113(f)(2) and 122(h)(4) of CERCLA, 42 U.S.C. §§ 9613(f)(2) and 9622(h)(4), and is entitled, as of the Effective Date, to protection from contribution actions or claims as provided by Sections 113(f)(2) and 122(h)(4) of CERCLA, or as may be otherwise provided by law, for “matters addressed” in this Settlement Agreement.  The “matters addressed” in this Settlement Agreement are the Work and Future Response Costs.  The Parties further agree that this Settlement Agreement constitutes an administrative settlement pursuant to which Respondent has, as of the Effective Date, resolved liability to the United States within the meaning of Section 113(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(f)(3)(B).

XXIV. INDEMNIFICATION 

113.        Respondent shall indemnify, save, and hold harmless the United States, its officials, agents, contractors, subcontractors, employees, and representatives from any and all claims or causes of action arising from, or on account of, negligent or other wrongful acts or omissions of Respondent, its officers, directors, employees, agents, contractors, or subcontractors, in carrying out actions pursuant to this Settlement Agreement. In addition, Respondent agrees to pay the United States all costs incurred by the United States, including, but not limited to, attorneys fees and other expenses of litigation and settlement, arising from, or on account of, claims made against the United States based on negligent or other wrongful acts or omissions of Respondent, its officers, directors, employees, agents, contractors, subcontractors, and any persons acting on its behalf or under its control, in carrying out activities pursuant to this Settlement Agreement. The United States shall not be held out as a party to any contract entered into, by, or on behalf of Respondent in carrying out activities pursuant to this Settlement Agreement. Neither Respondent nor any such contractor shall be considered an agent of the United States.



114.       The United States shall give Respondent notice of any claim for which the United States plans to seek indemnification pursuant to this Section and shall consult with Respondent prior to settling such claim.



115.       Respondent waives all claims against the United States for damages or reimbursement or for set-off of any payments made, or to be made, to the United States, arising from, or on account of, any contract, agreement, or arrangement between Respondent and any person for performance of Work on, or relating to, the Site, including, but not limited to, claims on account of construction delays. In addition, Respondent shall indemnify and hold harmless the United States with respect to any and all claims for damages or reimbursement arising from, or on account of, any contract, agreement, or arrangement between Respondent and any person for performance of Work on, or relating to, the Site.



XXV. INSURANCE 

116.      Respondent is self-insured and represents that it has and will maintain adequate insurance coverage or indemnification for liabilities for injuries or damages to persons or property which may result from the activities to be conducted by or on behalf of Respondent pursuant to this Settlement Agreement. For the duration of the Settlement Agreement, Respondent shall satisfy, or shall ensure that its contractors or subcontractors satisfy, all applicable laws and regulations regarding the provision of worker’s compensation insurance for all persons performing the Work on behalf of Respondent in furtherance of this Settlement Agreement.  



XXVI. FINANCIAL ASSURANCE 

117.   	Within 30 days of the effective date of this Settlement Agreement, Respondent shall demonstrate its financial ability to complete the Work, initially valued in the amount of $ XXX million by submitting to EPA one or more of the following: 



	a. 	information showing that it has outstanding, rated, general obligation bonds that (i) are not secured by insurance, a letter of credit, or other collateral or guarantee and (ii) have a current rating of Aaa, Aa, or Baa as issued by Moody’s, or AAA, AA, A, or BBB, as issued by Standard and Poor’s on all such general obligation bonds.



	b. 	Such other form of financial insurance as EPA may approve in writing.  [City’s proposed language may be acceptable subject to confirmation].



XXVII. INTEGRATION/APPENDICES 

118.       This Settlement Agreement, its appendices, and any deliverables, technical memoranda, specifications, schedules, documents, plans, reports (other than progress reports), etc. that will be developed pursuant to this Settlement Agreement and become incorporated into, and enforceable under, this Settlement Agreement constitute the final, complete, and exclusive agreement and understanding among the Parties with respect to the settlement embodied in this Settlement Agreement. The parties acknowledge that there are no representations, agreements, or understandings relating to the settlement other than those expressly contained in this Settlement Agreement.



119.         In the event of a conflict between any provision of this Settlement Agreement and the provisions of any document attached to this Settlement Agreement or submitted or approved pursuant to this Settlement Agreement, the provisions of this Settlement Agreement shall control.



120.        The following documents are attached to and incorporated into this Settlement Agreement:



	Appendix A is the Retention Tank and 1st Street Turning Basin Statement of Work 

	Appendix B is the Work Schedule       

	Appendix C is the ROD

	Appendix D is the Fulton ROD for OU-1

	Appendix E is the Tank RD Work Plan

XXVIII. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION 

121.      This Settlement Agreement shall be effective on the date that EPA transmits a fully executed copy thereof via electronic mail to Respondent.  All times for performance of actions or activities required herein will be calculated from said Effective Date.



122.      This Settlement Agreement may be amended by mutual agreement of EPA and Respondent.  Amendments shall be in writing and shall be effective when signed by EPA. The EPA RPM does not have the authority to sign amendments to the Settlement Agreement.



123.       No informal advice, guidance, suggestion, or comment by EPA’s RPM or other EPA representatives regarding reports, plans, specifications, schedules, or any other writing submitted by Respondent shall relieve Respondent of its obligation to obtain any formal approval required by this Settlement Agreement, or to comply with all requirements of this Settlement Agreement, unless it is formally modified.



XXIX. NOTICE OF COMPLETION OF WORK 

124.       When EPA determines that all Work has been fully performed in accordance with the other requirements of this Settlement Agreement, with the exception of any continuing obligations required by this Settlement Agreement, including, payment of Future Response Costs or record retention, EPA will provide written notice to Respondent. If EPA determines that any such Work has not been completed in accordance with this Settlement Agreement, EPA will notify Respondent, provide a list of the deficiencies, and require Respondent to complete the Work.  Failure by Respondent to complete such Work shall be a violation of this Settlement Agreement. 
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By: ________________________________			_____________________

	WALTER E. MUGDAN			                            Date

	Director

	Emergency and Remedial Response Division

	U.S. Environmental Protection Agency

	Region 2


In the Matter of the Gowanus Canal Superfund Site, Administrative Settlement Agreement and Order, Index No. CERCLA-02-2014-2001

CONSENT

The Respondent identified below has had an opportunity to confer with EPA regarding this Settlement Agreement and Order.  Respondent hereby consents to the issuance of this Settlement Agreement and Order and to its terms.  The individual executing this Settlement Agreement and Order on behalf of the Respondent certifies under penalty of perjury under the laws of the United States that he or she is fully and legally authorized to agree to the terms and conditions of this Settlement Agreement and Order and to bind such Respondent thereto.



	_________________________

	Name of Respondent

	

	___________________________			_______________________

	Signature						Date





	___________________________

	Printed Name





	___________________________

	Title of Signatory

	

				



34



I will be working at home on Tuesday and out of the office the rest of the week.
If I don’t speak to you, have a good holiday.
Brian E. Carr
Assistant Regional Counsel
United States Environmental Protection Agency
Region 2
Office of Regional Counsel
290 Broadway, 17th Floor
New York, NY 10007
212-637-3170 phone
212-637-3104 fax
carr.brian@epa.gov

mailto:carr.brian@epa.gov

